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ing The Effort to Limit Power of Federal Judges the reviewing court would thus be required to reverse, ; 

ice ey Saree rng ee nt by the Chair. ™° matter how greatly the interests of substantial jus- 

« tollowing letter 1s being se ) e air- ‘ : . : : 

st) : } . tice were promoted by the action of the trial judge and 

n man and Vice-Chairman of the Commitee on fulfilled by tl lict 1 

og ; ; - ° ulhiled Dy the verdict below. 

Jurisprudence and Law Reform to members of the q . 7 | 
bl local councils and to other members of the Association ; * Sous Gnmecessary to argue at length that these 
ne throughout the country provisions are intended to strike at the historic powers 
rougno > count! oye f x . " i 
che fae behalf of et fisiaiatines then piaaiiieiia ions of United States judges and to impair the prestige 
elle ©) iil «< «< SS «< > ° . e.* ore 
a atieeal Mig hicl and usefulness of the positions they now occupy. The 
t ‘ ur attention the alarming situation which 3 ‘ “3 

bring to your atte 9s ‘ is . bill is part and parcel of a vicious plan to destroy the 

Ke < ‘ se he oneress as » | “irc > > . e . . “ 
has arisen in the Congress as to the bill to circumscribe jo wers and independence of the Federal judiciary, and 
a es > traditional £ “tions of ; Inite states . . ai ; " 

i greatly the traditional functions of all United State to invade its constitutional prerogatives. The Supreme 

ch judges in the conduct of jury trials. The measure (Coyrt has ruled (Capital Traction Co. v. Hof, 174 

ng (S. B. 624; H. B. 3260; H. C. 100; Report 365) was U.S. 1, 13-14) that the trial by jury guaranteed by 

nt suddenly put thre ugh the Senate and also reported the Seventh Amendment to litigants in the United 

- favorably by the Judiciary Committee of the House of States Courts 

al ee . é‘ 

d Representatives, without public hearings or any pre- “is a trial by a jury of twelve men, in the presence and 
vious intimation that the bill was to be seriously con- under the superintendence of a judge empowered to in- 
ciel on oh — struct them on the law and to advise them on the facts. 
sidered ¢ HIS Sessio 

. : 4 a . stic ) i S 
“We write to ask the immediate and active efforts _ Mr Justice Hughes, then of the United State 
of yourself, your friends, and all of the various Bar ~>UPreme Court, in an rage before the New York 
2 “a? ‘ ‘ . S ¢ . 

7 \ssociations in your State and locality, to induce mem- ~!te Bar Association in 1916, commented upon the 

1 bers of the lower House to oppose this iniquitous bill. obstacles to the efficient administration of justice and 

At “Section 1 of the Caraway Bill, as originally re- a gaa the superiority of the Federal system. He 

1S ported, would make it ‘reversible error’ for the judge, acme: 

: in any jury cause in a United States Court, ‘to ex- “I venture to say that no intelligent citizen has ever 

1g AF a> the crodihil . ote taken part as a juryman in a trial over which presided a 
press his opinion as to the credibility of witnesses or thoroughly competent judge, who swiftly, fairly, and firmly 

x the weight or value of the evidence.’ In the Senate applied the law, extricating the essential merits of the con- 

id the words ‘or value’ were eliminated and thus amended troversy from the confusing details of testimony and argu- 

' ? : Ht. before the BF ; ment, without profound respect for the expert knowledge 
has passed the Senate. The bill is before the House and trained capacity which successfully meets a test so 
in a slightly different form, but either is utterly objec- severe. There can be no respect for the law without com- 
tionable. Section 2 requires that the judge shall deliver petent administration, and there can be no competent ad- 





; ‘ ministration without adequate power. We shall never rise 
his charge to the jury in writing, and also that he shall to our opportunities in this country and secure a proper 
do so before the argument of counsel, unless the law discharge of the public business until we get over our dis- 

- like of experts; and the difficulties in the way of needed 


and practice in the particular State provides that the improvements in the administration of justice will not be 






charge may follow the summations. If the trial judge overcome by tying the hands of those most competent to 
S departs from the text of his written charge, or if he deal with them. 
says anything which seems to be a comment upon the “This vicious bill has been seriously urged, in 
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In somewhat different form, it has twice passed the 


House of Representatives, although not upon full de 
bate or consideration, but never before has it passed 
the Senate. The present situation is therefore the more 
acute. The American Bar Association, after full dis 
cussion, has voted its disapproval of the bill, and has 
asked this Committee to oppose its enactment. In 1918, 
upon the report of the Executive Committee, the Asso- 
ciation entered ‘its most solemn protest’ against this 
bill. 

“A vigorous and concerted effort, on the part ot 
the Bar and public spirited citizens generally, will pre- 
vent the passage of this bill. The danger of its early 
passage is great. Every Bar Association and every 
lawyer should act energetically and outspokenly, to 
avert this imminent menace to the judicial system of 
the United States. 

“The enactment of this bill would be a backward 
step of most alarming significance. This Committee, 
and other officers and committeemen of the Association, 
are doing all in their power to place the facts before 
members of the House of Representatives, in Wash 
ington, despite the absence of committee hearings ; but 
it is greatly needed that members of Congress should 
be forthwith advised as to the sentiment against the 
bill, in their respective districts and States. 

“We would be glad to be advised as to any reso 
lutions adopted or other action taken by the Bar Asso 
ciations in your locality and State. 

“Everett P. WHEELER, Chairmat 
“Witt1aAm L. Ransom, Vice-Chairman.” 


The Chairman and Vice-Chairman also sent out a 
reprint of the protest against such a plan adopted by 
the American Bar Association at the Cleveland, Ohio, 
meeting on August 28, 1918. The protest follows: 


The American Bar Association enters its most solemn 
protest against the bill H. R. No. 9354 reported by the 
judiciary Committee of the House of Representatives 
which takes from the judges of the federal courts the 
right to charge the jury upon facts and limits their power 
to deal with juries in this way. 

Such a statute in many cases would make jury trial a 
mockery and in fact destroy the jury trial as the term is 
used in the American constitutions. The Supreme Court 
has said that a jury trial is a trial by a jury of 12 men in 
the presence and under the superintendence of a judge 
empowered to instruct them on the law and’to advise them 
on the facts, and under this statute the jury trial would 
cease to exist. If it is the object of courts to do justice, 
it is clear that a statute which deprives the only impartial 
lawyer connected with the trial of the right to help the 
jury by instructing them on the various questions which 
arise before them will not promote justice, but will in 
many cases defeat it, since it leaves the jury to be swayed 
by appeals to prejudice, by the eloquence of counsel, by 
misrepresentation of every sort without that correction 
which only an experienced and impartial magistrate can 
supply. If passed it would degrade the Bench, increase 
materially the chances of injustice, and enormously en 
hance the danger that the jury may be swayed by passion 
and prejudice, with the result that the jury system itself 
will become discredited and eventually destroyed, thus tak 
ing from the citizen the protection which it now affords 
against the abuse of power, (Reports of American Bar 
\ssociation, 1918, Vol. XLIIT, p. 93.) 


Professional Ethics Committee's New Functions 


HE Committee on Professional Ethics has begun 
to exercise the larger powers granted it at the San 
Francisco meeting. Its first opinions appear in this 
issue. They were given in response to requests from 
officers or committees of state and local bar associa- 
tions, the only persons whom the committee is author- 
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ized to advise. An important field of usefulness lies 


before it, beyond all question. 


Judiciary Amendment Lost in Missouri 


lk the twenty-one constitutional amendments voted 
O upon in Missouri February 26, only five re 
ceived a majority of the \mendment 
No. 7, dealing with organization, jurisdiction and 
procedure ot the courts, 
larger cities of the State was favorable 
in the smaller places and in the rural sections was 
decidedly unfavorable. It is true that in the latter 
places there was very little effort made to explain 
the amendments to the voters. 

Of the five which carried, one authorized addi 
tional bonus to those who participated in the World 
War. Another pertained only to Kansas City. A 
third was of no particular importance because it 
provided only a schedule for the other amendments 
The most important amendment adopted was num 
ber 9, which related to suffrage and election. An 
other amendment provided drastic me 
nepotism 


otes cast 


was lost lhe vote in th 
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For Unification of Maritime Lau 


E extract the following notice from 

Maritime Cases of a comparatively new intet 
national publication of utility and 
“The Revue de Droit Maritime Comparé is the 
successor of the Revue Internationale du Droit 
Maritime which has been directed for the last few 
years by M. Leopold Dor, with the collaboration of 
Mr. Herbert Holman of London, Professor Ripert 
of Paris, and Mr. John M. Woolsey of New York 
Che new Revue, of which two volumes have so fat 
appeared is, we believe, the most complete work of 
its kind that has ever been attempted. It gathers 
into a single cover current information on maritime 
law from all countries, divided into ‘doctrine’ o1 
legal theory, ‘jurisprudence,’ or decisions, both ir 
full and in summary, legislation, texts of miscel 
laneous documents, and a bibliography of current 
literature. ‘This material is treated in a scientific 
manner and is available for the use of the student, 
the legislator and the practitioner. . The ob 
ject of the Revue is two-fold: its immediate object 
is to inform admiralty practitioners of the law of 
other countries; its ultimate object is t the 
unification of all maritime law. The occu 
pies a unique place in the literature of maritime law 
and must necessarily become an invaluable 
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of information which is obtainable in no other way 
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WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
following places: 


New York—Brentano’s, Fifth Ave. & 27th St. 


Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 


Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 
San Francisco, Calif—Downtown Office of The Re 
corder, 77 Sutter St. 





WISCONSIN’S CONTINUOUS STATUTE REVISION 


Biennial Publication of Revised General Statutes Meets with Increasing Favor—Reduction of 
nty-Five to Fifty Percent of Bulk of Portions Revised—Topical Method 
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. . as can be completed from time to time.” 
43.08. Revision bills may be ordered printed by 
the revisor, when the legislature is not sitting, 35.07 
(4). Such bills “may contain explanatory notes 
which shall be printed immediately follow 
ing the sections to which they respectively relate, 
but such notes shall not constitute any part of 
the act if the bills shall be enacted.” 35.08 
(3). At the close of each general session of the 
legislature, “it is the duty of the revisor to pre 
pare printer's copy for a volume to be 
denominated “Wisconsin Statutes” which shall 
contain all the general statutes in force Said 
printer’s copy shall be delivered to the state 
printer who shall print and deliver within 
sixty days after receiving the copy an edition of 
4.500 copies.” 35.18. 

The last edition (7th) is bound in two books 
Volume 1 is 3x7x10 inches, has 2,372 pages and 
contains the entire text of the statutes. Delivery 
began November 21st. The legislature adjourned 
July 14th. Volume 2 has 872 pages and contains 
the index, the constitutions of the state and United 
States, the cumulative continuation of annotations, 
important resolutions of the last legislature, acts of 
Congress affecting Wisconsin, rules of courts, with 
notes, rules for requisitions for extradition, com 
parative tables of renumbered and revised chapters 
and of renumbered and repealed sections, tables of 
courts and judges, reporters and court commis- 
sioners, of special private and local laws and re 
peals of legislative acts. 

The biennial publication of general statutes 
meets with great and ever-increasing favor. It is 
so complete a success that there is now no objection 
to it. No effort is being made to displace or dis 
continue it. Nearly everyone is heartily in favor 
of it. It is an economy to the state and to the at 
torneys and all others who must consult the 
statutes. It costs the state little compared with 
what the state pays to newspapers for distribution 
of the session laws. Wisconsin paid the newspapers 
$46,250 to carry supplements—“Wisconsin Copy 
Law Supplements”—which contain the acts passed 
at the last session of the legislature; and that is 
approximately the sum that has been paid every 
two years. Bear in mind that this is for the ordi 
nary acts of a single session and that there is no 
money return from those supplements, and that 
they are not official and are barely readable. On 
the other hand, the Wisconsin Statutes are sold 
at cost. In 1921, 4,000 copies were printed and the 
supply was exhausted before the close of 1922, and 
200 additional copies were printed, to satisfy the 
demand. In 1915, 4,000 copies were printed and are 
not all yet. This year, 4,500 copies were 
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printed. The actual sales of four editions show how 
lawyers are coming more and more to use the 
latest. Number of copies sold of the edition of 
1911, was 1,050; of 1913, 1,269; of 1919, 1,534; and 
of 1921, 1,760. It is too early to know what tne 
sales of 1923 will be, but they are certain to exceed 
all prior sales. 

The statutes are printed from plates cast fo 
each edition. The type being used only for casting 
the plates is not worn and is used again and again, 
except where resetting is made necessary by amend- 
ments to the statutes. This effects a great saving 
in typesetting and prooi reading, makes for an early 
delivery and low cost. They are sold at $5.00 per 
set. Of course many copies go to state and court 
and county officers and some to libraries. If the 
copies that thus go gratis were charged for (and 
they might well be, and in theory are) at the regu 
lar rate, then we may say that the issue of the gen 
eral statutes, every two years, is without expense 
to the state. In fact, it could be made a source of 
revenue if that was thought desirable. We were 
told in the January Journal that statutes at $12.00 
are “by far the cheapest revised statutes now sold” 
(p. 43). No Wisconsin lawyer who makes any pre 
tense of keeping up to date on the law tries to get 
along without the latest edition. He cannot afford 
to. They are a practical necessity to him. To 
merely note on the margin of the statutes of 1921, 
a reference to amendments made by the 1923 legis 
lature, would cost several times the price of the 
1923 statutes and, mind you, such notations would 
be merely references. The work of figuring out th« 
changes would remain to be done each time an 
amended section was consulted. Recourse would 
have to be made to the session laws each time. The 
same would be true of newly created sections. Ifa 
lawyer did not so annotate his 1921 statutes and 
continued to depend on them, he would have to 
constantly consult a “table of sections of the Wis 
consin Statutes amended, created or repealed.” 
Each succeeding legislature would make its genet 
ous addition to this tedious labor, until he sur 
rendered to the idea of having the latest edition 
\ biennial edition keeps the general statutes as 
sembled. It makes one body of those laws and to 
a very marked degree prevents the legislature from 
enacting duplications of existing statutes or of 
legislating on any subject without full knowledge 
of the existing statutes. The result is that most 
legislation at present consists in merely amending 
the statutes. 

Wisconsin Session Laws are published by the 
state in book form directly after each session. They 
are sold at $2.00 or $2.50, depending upon the bind- 
ing. Distribution of the Wisconsin Session Laws, 
in 1923, began about sixty days after final adjourn 
ment. Only 264 copies have been sold and the 
selling season for session laws is past. Before the 
establishment of the revisor’s office, 12,000 copies 
of the session laws were printed. Copies of all ses- 
sion laws enacted after 1898 were then indispensable 
to every practicing lawyer. At present, the great 
majority of lawyers make use of the newspaper sup- 
plement of “Wisconsin Copy Laws” till the Wis- 
consin Statutes are available. The bar, as a whole, 
finds very little use for Wisconsin Session Laws 

Statutory revision in Wisconsin as compared 
with revision elsewhere may be characterized as 





topical revision. Revision, topic by topic, has many 
advantages. It tends to the development of revision 
experts. Experience here as elsewhere is valuable. 
While practice will never produce a perfect drafts 
man it helps to make a skillful one. It gives time 
for the work and continuity to the work and is 
bound to result in clearer and simpler, more com 
pact, and complete statutory law. Modern statutes 
are so voluminous that a thorough-going revision 
at one time is almost impossible. Many so-called 
revisions are merely a rearrangement and compila 
tion of existing statutes with a few revised chap 
ters, here and there 

Much is being said about the 
statutes. The Wisconsin plan is a preventive and 
a cure for that trouble. It is best as a preventive. 
While it is not likely that any restatement of the 
law can reduce the statutes to the bulk of fifty 
years ago, yet the continuous work of revision very 
much retards the growth of new statutes and re- 
duces the bulk of existing ones \ great many 
statutes are short lived. The dead should be re 
moved by revision. The operation makes room for 
new statutes. This may be likened to what goes 
on in our schools. Although the number of pupils 
on the whole is increasing and the school 
always taxed to capacity, yet it is a fact that the 
room required for each freshman class is afforded, 
in the main, by the withdrawal of the last grad 
uating class. 

To illustrate how this topical revision reduces 
and consolidates the statutes, aud at the same time 
makes them more accessible, two or three specific 
instances are briefly reviewed: 

(1) A chapter of the revised statutes of 1898 
was entitled “Of resignations, vacancies and re 
movals from office.” That chapter was revised in 
1919. Two hundred scattered provisions relating 
to the subject were brought together and harmon- 
ized in a revision bill, the result being a very com- 
prehensive and compact chapter, covering twelve 
pages. A lawyer who wishes to know what the 


vergrow th ot 


room 15 


statute is with reference to creating or filling a 
vacancy in public office has only to turn to chapter 
17. That chapter, with the decisions and opinions 
abstracted in the annotations, embraces all the 
Wisconsin law there is upon the subject. Section 
32 of the revision bill in question created section 
17.20 of the statutes which covers only two-thirds 
of a page, in the session laws, while the introduction 
covers one and one-third pages and shows that the 
material is drawn from forty places 

(2) Chapter 32 of the statutes (Eminent 
Domain) also represents part of the revision work 
of 1919. It consists of twenty sections which 


take the place of seventy-two repealed 


[Twenty-two other sections were amended, effect- 
ing a reduction of one-fifth of their verbiage 
The bill expressly repealed twenty-three chapters 
of session laws which were thought to have been 
superseded or impliedly repealed. It substituted a 
simple single code procedure where there had been 
four or more sorts of proceedings. It specified who 
might initiate condemnation proceedings, to whom 
the application must be made and by whom the 
damages were to be fixed. Formerly six different 
authorities could be petitioned; now only the 
county and circuit judges. Now the notice of hear 
ing is the same in all cases. Formerly there were 
six variations of time, ranging from five to twenty 


sections 
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lays, in case of personal notice, and from ten days 
to six weeks in case of notice by publication. Now 
the damages are determined by three commission- 
ers appointed by the judge. Formerly the award 
vas by commissioners, or a jury, or the board of 
public works or the town or village board; and in 


ities it was by a jury, or commissioners or the 
yoard of public works, depending upon the pur- 
pose the lands were taken for. When the power 


to acquire property for public use is newly given, 
it is now sufficient to merely declare the power. 
Legal machinery for the exercise of that power 
is at hand, viz Chap. 32, Stats. The practice is 
unified and sett! 

(3) Chapter entitled “Municipal Borrow- 
ing’’ was part of the revision work of 1921. The 
various provisions for borrowing by school dis- 
tricts and board of park commissions and by 
towns, villages, cities and counties were brought 
together and systemized. Conflicts were elimi- 
nated, obsolete provisions repealed and the bulk 


ed 


much reduced. Notice how nicely it works: There 
is printed, under the supervision of the revisor, 
a large edition of “a volume designated 
‘Wisconsin Town Laws,’ printed from plates 
used in printing Wisconsin Statutes,” and contain- 


ing the statutes relating to “elections, common 
schools, counties, villages, towns, taxation, high- 
ways, drains, fences, and municipal borrowing, “to- 


gether with suitable forms for use in the 
administration of such laws.” 35.20. Those forms 
contain a complete set of blanks for municipal bor- 
rowing which have been approved by the attorney- 
general. He is the state bond commissioner, and 


proceedings for public borrowing may be submitted 
to him. His certificate indorsed on a bond renders 
the bond incontestable after thirty days from the 
date the certificate is recorded in the office of the 
municipal clerk Again the procedure has been 
unified and simplified. and the marketability of 
Wisconsin municipal bonds made gilt edged. The 
1923 session d three titles; highways, agri- 
culture and public health. 

It may be urged that all of this can be done 
at a single stroke by a general revision, as well as 
piecemeal. Theoretically, that is true, but only in 
theory. There no recent example of its having 
been done in bulk with the same degree of perfec- 
tion. The work is too big and the time too short, 
to say nothing of the difficulty of gathering a 
sufficient corps of trained men and dividing the 
work. A single artist, working a year will produce 
a better painting than will twelve working simul- 
taneously month, on twelve sections of a 
painting 

Unity of purpose and familiarity with all the 
parts are il to symmetry in every large struc- 
Furthermore, 


revise 


one 


essenti 


ture. topical revision admits of act- 
ual legislative judgment; legislators may know 
what the bills contain and may intelligently amend 


them and assent to them, or reject, with under- 
standing. A bill embracing all the general laws 
must be taken or rejected by the legislature on 
faith. An adjourned session of the Wisconsin leg- 
islature began on August 17, 1897. The single 


immense bill which became the Revised Statutes 
of 1898 was laid 
August, the bill 
and on the 19th was 


before it. “On the 18th day of 
was re-referred to the committee, 
reported with a few 





amendments and passed, without further amendment 
on the 20th of August, being approved on the same 
day.” (Preface). There was no real legislative 
deliberation. As a practical matter, it would be just 
as well to adopt the revised statutes by reference 
as was done in Kansas; that is, have a short bill 
which adopts a “dummy,” locked in a steel case in 
the office of Secretary of State. 

Far be it from the writer’s purpose to belittle 
bulk revisions. Quite the contrary. Where no 
revision has recently been had and the statutes 
have fallen into confusion, a bulk revision is the 
proper act. It furnishes a solid base for the work 
of a permanent revisor. It gives him a starting 
place. He is not overwhelmed at the outset with 
an impossible task. Wisconsin’s mistake was in 
waiting till 1909 to create the office of revisor. It 
should have been created at the time the revised 
statutes of 1898 were enacted. The existence of 
a new general revision, therefore, should act as an 
inducement—not a detriment—to adopting the Wis- 
consin scheme. 

A regrettable thing about a general revision, 
every ten or twenty years, is that such a revision 
does not stay revised. The work of disintegra- 
tion commences with the next session and is 
continued by each succeeding legislature. An in- 
estimable service to be rendered by a permanent 
revision department, following such a general revi- 
sion, is to prevent or check disintegration and to 
repair its unavoidable ravages at the earliest pos 
sible moment, usually at the same session by “cor- 
rection bills” prepared as the session progresses. 

Thus far the revision work has effected a 
reduction of from 25 to 50% of the bulk of the 
portions revised. Of late, it has lessened the total 
volume of general laws. The text of the statutes, 
in 1919, covered 2423 pages, in 1921, 2379 pages 
and in 1923, 2372. It is not intended to imply 
that equally marked reductions can be made in 
all portions of the statutes. Fully a third of the 
contents of the revised statutes of 1878 is now 
found in the Wisconsin Statutes but slightly 
changed. There is little chance for improving those 
sections. Many of them existed in their present 
form even in the earliest Wisconsin revisions and 
were copied bodily from still earlier revisions of 
eastern states. There has been very little change, 
even in form, in the sections that deal with estates 
in real property, alienation, descent and wills, do- 
mestic relations, courts and court procedure. Their 
phraseology, in the main, is clear and has a well 
settled meaning, which should not be unsettled, and 
that is what rewriting would result in, at least to 
some extent. 

Revision must not be confused with compila- 
tion. A compilation, whether on private or public 
account, does not change the law or create any new 
statute. On the other hand, revision does create 
a new statute and usually changes the law to some 
extent. Changes in state policies should originate 
with the legislature; they are out of place in re- 
vision bills. Revision deals with details, not with 
fundamentals. The changes that are proper in re- 
vision have to do with conflicts, with redundancy, 
tautology, prolixity, circumlocution; with details 
of administration and practice; with obsolete and 
obsolescent provisions, with ambiguities, obscuri- 
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omissions, incompleteness and technical de 
fects; with modernizing provisions now out of date 
or out of harmony with cognate provisions already 
amended ; and reclassification 
of statutes. the law are 
to clearness and harmony, to proper arrangement 
consolidation. It without saying that 
however slight, should be 


ties, 


with the relocation 


Such changes in essential 
and 
every change proposed, 
clearly pointed out and expiained in an appended 


Oo Ss 
LOK 


note. 
The 


closing chapter of the revised statutes of the sev 


Implied repeals are briefly considered. 
eral states, is devoted to an express repeal of prior 
revisions and of all general acts pased in the mean 
time. That has long been the method of obviating 
questions of implied repeals. Now, bulk 
revision may clear up existing doubts regarding 
implied repeals, new doubts of the same kind will 
at once arise unless express repeals are made as 
will not be made 


while a 


new acts are passed; and they 
unless there is some vigilant, experienced official 
whose special business it is to clarify the law and 
keep it clear. which ignores or 
leaves unmentioned prior acts on the same subject 
raises questions of repeal by implication. True, 
some implied repeals are so obvious that no doubt 
is created, but in many very serious 


Every new act 


instances 


questions arise as to whether certain provisions 


are in conflict and if so to what extent. Aside from 
legislative action, there is no way of settling such 
questions but by appeals to the court. That is an 
expensive and unsatisfactory way of ascertaining 
the legislative intent. It is possible by thorough 
application of the Wisconsin plan to reduce im 
plied repeals to a very small compass. Along with 
the revision there goes an express repeal of earlier 
provisions on the same subject. 

The revisor’s office has created a growing habit 
or practice, among lawyers, of calling the revisor’s 
attention to the errors, omissions, conflicts, incon- 
gruities, obscurities anc ambiguities and other de 
fects and shortcomings that exist in the statutes, 
and suggesting to him concretely how the law may 
be improved. The office serves as a clearing house 
or central bureau for those ideas and they are used 
for amendments to the statutes. At every session 
of the legislature, the revisor has submitted bills 
to remedy such defects and the bills have been 
passed. One instance, out of many, is mentioned 

The legislature of 1921 enlarged dower to a 
fee, but overlooked a section of the statutes whicl 
provided that where lands were sold under a mort- 
gage to which the dower was subject and there 
was a surplus “the widow shall be entitled to the 
interest or income of one-third part of such sur 
plus for her life as dowe “he legislature of 
1923 enacted a which struck out the 
italicized words in the above quotation, thus har 
monizing the several provisions and avoiding any 
need of litigation to determine whether or not the 
italicized had repealed by the 
act enlarging dower. 

The revisor’s office is also useful in 
where the meaning of a statute has been settled 
by the court, or the question of implied repeal has 
been determined. It is the duty of the revisor and 
he sees to it, by bills, that the implied repeal be 


revision bill 


words been tmpliedly 


Cases 
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comes expressed and that the meaning, w 
court, pursuant to construction, attri 
buted to a statute, is actually expressed in it by 
adding, eleminating or 
which the court read into or out of or 
changed, by interpretation. Such 
the statutes removes pitfalls and forestal 
tion. It puts the law into the 
that want of acquaintance with the 


canons of 
physically changing the 
words 
clarification rf 
Is litiga 
statute so clearl 
inte 
pretation is not disastrous. 

\ legislative rule requires that ever) 
law shall be enacted, in form, as part of the 
Statutes: 1. e. 
indicated by its section number, and it is v 
to fit the place indicated. That 
some time prior to the creation of the 
office. Pursuant to that rule, general 
enacted in the form of and numbered to corre 
spond to the Wisconsin Statutes, but that did not 
render those laws readily accessible It was 


1 


genera 
Wis 
its place in the statutes is 
orded 


torce 


consin 
rule was in 
re visor 


laws were 


only 


one step in the process. It left the job half done 
The new and the amended sections of the statutes 
remained scattered in the 
They were as so many carefully form 
blocks which were not assembled, or inserted in 
the structure. Now, the 
In each edition of the Wisconsin Statutes the new 
enactments appear in place as a component 
The dead material is The 
tain their symmetry and remain readable, and con 
tain all of the general 
but order 
On the whole a Wisconsin iawver needs pay litth 
attention to new legislation, further than to 
sult the last edition of the statutes. He 
tically ignore the session laws. 

The chapter numbers and section numbers in 
the Wisconsin Statutes are progressive throughout 
but are not always consecutive. The chapter num 
bers are regarded as permanent and so are the sec 
tion numbers, so far as the new numbering schem«s 
has been put into use. The fact that the numbers 
are not consecutive difficulty 
The progressive feature enables one to readily find 
any chapter or section. The omissions or skips are 
for future growth. The omitted numbers are res 
ervations for future sections or chapters that may 
be enacted. The reservations can be filled without 
disturbing the neighbors. The sections are desig 
nated by mixed numbers, the fractions being ex 
pressed decimally. This numbering system was 
adopted in 1909. In the 1923 Revised Statutes o 
Kansas, the hyphen or dash is used in the way 
Wisconsin uses the period or decimal point. The 
principle is identical in both cases figures 
which precede the dot or dash express | | 
of the chapter in which the sectior 
figures which follow the dot or dasl 
section number proper, and in Kansa 
the article number. 

Under some circumstances, the 
be preferable to the decimal point Catalogue 
houses use the hyphen to split numbers. But wher 
the present numbering system was adopted in Wis 
consin the hyphen was out of the question. W< 

(Continued on page l colum 
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A FRENCH ESTIMATE OF THE AMERICAN BAR 


ASSOCIATION 


f the School of Comparative Law of the University of Lyons, France, Declares 
ot the Finest Collective Enterprises of Juridic Action of the Present Time’”’ 
Benevolent Guardianship” of the Constitution—Its Work in Saving 


the Country from Disastrous 
Profit from This *Less« 


the history of 
ced in the first of these works, 
heretofore unsurpassed, 
ncentration of all the live forces 
and the work which it 
of its forty-five 


il \ssociation, 


the mode 


fession,” 


tiie cours 


is the most striking demonstra- 

( hich the permanent union 
ink and who count in the dif- 
technicians of the law, is able to 
ul and ordered evolution of 
itutions < great country. 
lents: the uniting in the same 

ns divided amongst us between 

he “avoues” or in England be- 
nd solicitors, the habitual recruit- 
d of the teaching personnel of 
among the masters of the bar, 
he American Bar Association to 
self ail of t notabilities of the 
the teaching of the law, along 
the practitioners \ numerous 


scene in 1878 with about 
Bar Association 
them.’ The Fed- 
the absence of an 
have assured the activity and 
al groups, while the final unity 


Se 


t nerican 
thousand of 


. 1] 
especially 


guaranteed by the strong central 
its executive committee, of its 
cal committees, and especially of 


ns which, endowed with perma- 
vestigation, for the 
views make use of powerful 


scientinc in 


ne hand, the local commit- 

tion and, on the. other, their 
eakers at the congress of 1920, 
y six hundred members of the 
come to this national meeting. 
le to make a similar complaint! 


coming from 
all the great cities of the union, 


is necessary to make of the 
erican Bar Association a verfi- 
rliament of jurists; a parlia- 
1924, was 20,707 
Minneapolis was ver 
Prot douard Lambert's introduc 
American Bar Association by Mlle. G 
aw. issued as volume I of a series of 
Institute of Comparative Law of Lyons, 
r’s study is valuable as an introduction 
American Bar Association to the French 
long for reproduction here. Amer- 
vill be interested in this estimate o! 
of the American Bar Association by 
r who is professor of Comparative 
f Lyons, It was printed in 1922 





Ixperiments—French Bar May 


m of American Energy”’* 


ment whose labors are prepared by the reports of 
commissions which the monthly journal publishes, 
and whose deliberations, surrounded by a large 
publicity by the analytic reproduction in the annual 
reports, end in the voting of resolutions or of 
recommendations which have frequently inspired 
useful juridical reforms by the federal legislature 
or the legislatures of states, and, yet more often, 
have turned those assemblies away from dangerous 
social experiments. This influence has made itself 
particularly felt in the domains of procedure and 
of judicial organization, of commercial law, of in 
surance law and of industrial property. 

By the combined work of its Section of Legal 
Education and of its affiliated organization, The 
\ssociation of American Law Schools, the Ameri- 
can Bar Association has assumed, in a situation 
where the most complete liberty of higher teach- 
ing reigns, the role of a veritable minister of jurid- 
ical education, whether in promoting by its co- 
ordinating action the raising of the level and the 
prolongation of the duration of law studies, the 
generalization of the professional period of proba- 
tion and the strengthening of the examinations for 
admission to the bar, or in stirring up continual 
exchanges of views among professors, practitioners 
and magistrates on the betterments to introduce in 
the programs and the methods of the law schools. 

It has accomplished prodigies of tenacious in- 
genuity in order to keep the audacious promise 
inscribed at the head of its program from the first 
hour: “To promote uniformity of law” in a coun- 
try whose constitution opens only a small number 
of fields to the activity of the federal legislator and 
recognizes, moreover, the most complete inde- 
pendence on the part of the numerous state legis- 
latures. It is the tension of all its forces of propa- 
ganda, which, after having permitted from 1892 
the creation of the commission on uniformity of 
state laws, has assured the progressive propaga- 
tion from state to state of those of the model legis- 
lative acts of this commission which, like the 
Uniform Negotiable Instruments Act, have estab 
lished the practical unification of certain branches 
of commercial law, not only in the American union, 
but in all the extent of the Anglo-Saxon world. 
It is due to its cooperation that this work of legis- 
lative unification has been able to be completed 
by measures taken to obtain uniform interpreta- 
tion, by the different state judiciaries, of legisla- 
tive acts borrowed from the Commission on Uni- 
form State Laws. And, under the same impulsion, 
we have seen the Attorneys-General of the differ- 
ent states gather during the course of one of the 
last annual meetings of the American Bar Asso- 
ciation to discuss the means of counteracting the 
crisis of speculation born of the War, and to lay 
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down also the first bases of a common organiza- 
tion for the study of the problems of penal re- 
straint. The Association of the American Bar has 
done also in favor of the partial and progressive 
unification of national law, and without ever risk- 
ing unsettlement of the old constitutional frame- 
work, more than the federal congress has been able 
to do by means of its indirect legislation,—that is 
to say, in having recourse to its power of taxation 
and to its right of regulating transportation be 
tween the states or postal communications, in 
order to force the taxpayers, by the fear of un- 
favorable economic treatment, to yield to judicial 
reforms within national reach, dictated outside of 
the circle of its constitutional competence. 

In giving more cohesion to the American com- 
mercial law, it has thereby increased that law's 
power of expansion. By the contagion of example 
it has inspired the formation of the Canadian Bar 
Association and of the Commission on Uniformity 
of Legislation in Canada, which, in undertaking 
the study of the same problems by the same meth- 
ods, go on developing each day the common base 
of institutions and juridical ideas which bind the 
Canadian Dominion to the United States. And it 
commences also to gather the results, very appre- 
ciable, of the efforts made to develop throughout 
Central America and South America the radiation 
of the great texts of commercial law of the North 
American union, such as the Uniform Acts or the 
Federal Law of 1916 on Bills-of-Lading. It has 
also prepared on the terrain of law the releasing 
of the great current of Pan-American aspirations 
which tend to group the other peoples of the 
American continent around the United States. 

But there is an aspect of the work of the 
American Bar Association which, yet more than 
the preceding, merits being brought to the atten- 
tion of French jurists. Mlle. Madier has happily 
defined it in saying that this great Association has 
constituted itself the “benevolent guardian” of the 
Constitution and of the aggregation of permanent 
principles of justice, of rules protecting individual 
liberties and of guarantees given to minorities 
against the oppression of majorities, which the 
Constitutions consecrate or which judicial inter- 
pretation has made to spring from them. That is 
a function which the French legal profession has 
let the “League of the Rights of Man” assume, 
which, by the very nature of its recruiting, can 
not exercise it either in the same spirit or by the 
same procedures as the American Bar Association. 
Looked at from this angle, the work of the Ameri- 
can Bar Association presents itself as a work of 
social conservation, but of a measured and well 
considered conservatism which knows how to agree 
in time to necessary concessions and to intervene 
only with good reason. As much as I should see 
with inquietude installed among us an official de- 
livery into the hands of the judges of the guardian- 
ship of the Constitution, which permits the Amer- 
ican courts of justice to impose their definite veto 
on the most plainly expressed wishes of the legis- 
latures, so much would I wish to see implanted in 
our country this serviceable protection of the funda- 
mental principles of iaw and of public liberties 
which the Association of the American Bar affords 





without other arms than persuasion and appeal to 
the authority of science. For it has never stopped 


a reform called for by a persistent and enlightened 
public opinion. And it has saved the American 


people from many disastrous experiences, such as 
the recall of judges or the reformation of judicial 
sentences by popular suffrage 

But in no count*y can the body of jurists dream 
of performing this task of defending the juridical 
bases of the social order if it has not at first given 
itself a national organization. This organization 
is not the privilege of America. It has only been 
pushed to a higher degree there than anywhere 
else. Without delaying to consider the example 
furnished by the German “Juristentag,” let it suf- 
fice to recall the spectacle which I had under my 
eyes this very year at Posnan, where I found 
gathered at the Seventh Congress of Polish jurists 
and economists, representatives of all the universi 
ties, of all the judicial bodies, of all the bars, of all 
the juridic or economic associations of the country 
who, for three days, devoted themselves morning 
and evening to the discussion, as warm as it was 
courteous, of the juridical problems to which the 
consolidation of the national unity of Poland is 
bound. That the membra disjecta of the French 
legal profession may be able some day to impose 
on itself, in the national interest, the same disin 
terested effort of discipline and of solidarity—it 
is that which a certain number of phenomena which 
are the manifestations of the same need of union 
permit us to hope: the instinctive rapprochement 
between scientific associations, such as the Society 
of Comparative Legislation, the Society of Prisons 
and the Society of Legislative Studies, the holding 
of national congresses of notaries or of “avoués,” 
and especially the still recent creation of the na- 
tional association of advocates, which this year, 
at its meeting at Strassburg, seems to ve shown 
clearly its wish not to shut itself up in the sole 
defense of professional interests, by naming a com 
mission to study those parts of the local laws of 
Alsace and Lorraine on procedure and judicial or 
ganization which it would be fitting to introduce 
in French legislation. 

It is not only a reasoned homage which we 
have desired to render to one of the finest col 
lective enterprises of juridical action of the present 
time, it is also an act of faith in our own aptitude 
to profit from this lesson of American energy 
which we perform in choosing, for a place at the 
head of our collection, a study on the American 
Bar Association 

A study which presents itself only as a first 
and superficial work of examinatior Summing 
up in a hundred pages the impression left by the 
reading of the forty-five volumes of the reports 
and of the seven volumes of the Journal of the 
Association, Mlle Madier was only able to trace 
a sort of table of orientation. Others will take 
up after her in this collection the analysis of the 
work accomplished by the two principal affiliated 
organizations of the American Bar Association, the 
Commission on Uniformity of Laws and the Asso 
ciation of Schools of Law, or of some of the gen 
eral problems agitated in the course of the last 
annual meeting 
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CURRENT LEGISLATION 


Harmonizing Federal and State Prohibition Standards 


By J. P. CHAMBERLAIN 


HE Eighteent! Amendment and its second 
ongress and the several states 
enforcement by appro- 
for much in- 


clause giving ‘ 
concurrent power of 


priate legislation has been the basis 


teresting action by the state legislatures. Under 
the amendment, Chief Justice Taft has finally de- 
cided there ars separate jurisdictions, that of 
Congress and that of the states, each with power 


to act in its separate capacity.’ 


He thus disposes of a question on which there 


had been conflict of opinions, whether a prosecu- 
tion under the law of a state barred prosecution 
under the federal law, on account of the double 
jeopardy pr of the federal Constitution. 
Consequently in every state, there are two laws 
which must beyed, the federal and the state, 
with the result that a person cannot do whatever 


is forbidden by either, but he cannot rely on being 


safe in doing an act which is permitted by either, 
without consulting the other to see whether the 
same act is allowed under its terms. 

The inconvenience of having separate rules 


e person in his action in respect 
rules for the breach of which 
to heavy criminal penalty, has 
certain of the western 
states of modeled on a statute of California, 
the so-called Wright Act.2, The Wright Act adopts 
he state the penal provisions of the 


as the law of 
Volstead Act and of all amendments and 


controlling the sat 
to the same article, 
he will be subject 
induced 


the adoption in 


an act 


future 


repeals of that act or any future law enacted by 
Congress to enforce the Eighteenth Amendment. 
The consequence is that the Volstead Act estab- 
lishes the basi criminal prosecution by the 
state of California through its agents, and a citi- 
zen of California may steer his course in respect 
to intoxicating liquor for beverage purposes by the 
marks and beacons of the Volstead Act. Statutes 


of this type were adopted in Nevada* and in New 


Mexico.* 

The Wright Act was held constitutional by 
the California Supreme Court so far as it incor- 
porated by reference into the law of California, the 
act of Congress as it stood at the time the law was 
passed. The nt was made in argument, that 
even if incor] tion of the existing law were con- 
stitutional, the incorporation in advance of future 
amendments would be a delegation of legislative 


1 This 


power to Congress and therefore invalid. 
second part of the act, it was argued, was an essen- 
tial part of tl egislative scheme and if it were 
invalid the hol must fall.5 The California 

1. United S 1, 260 U. S 

2. California St tes, 1921, p. 79 American Bar Association 
Journal, June ) s 

3 Nev a, I 2 Chap. 387 

4 New Mexi I 23, Cha s 

Opinion Justices, 289 Mass. 606 State Legislation 

Ad g@ Fe ~ s, 28 Colum! I Review 674 and cases 


sll 


court, however, held the statute divisible and said 
that the provision adopting future laws was not 
such a component pari of the act itself “as would 
be necessary to require us to hold that it invalided 
the entire act.” The law was therefore constitu- 
tional, at least “so far as it adopts the existing 
provisions of the Volstead Act,’* and the court 
said that it was not necessary to pass on the con- 
stitutionality of the adoption of future amendments 
as the point was not presented by the facts. If 
incorporation of future federal amendments is held 
unconstitutional, then, when the federal law is 
amended the disparity between state and federal 
law will reappear. The federal law as it was be- 
fore the amendment will be the state law until 
the legislature acts to incorporate the federal 
amendments in its law as it incorporated the origi- 
nal federal act. 

The course of justice in respect to the Nevada 
statute establishes a remarkable record of prompt- 
ness. The law was passed in February, 1923." 
On July 3rd of the same year, on the day before 
Independence Day, the Supreme Court of the state 
declared the law unconstitutional, but on a ground 
that did not affect the principles involved. The 
act was held invalid as violative of Section 17, 
Article 1V of the Constitution of Nevada in that 
its title did not express the subject of the act.* 

Montana is not satisfied with the California 
expedient of taking over the Volstead Act. Chap- 
ter 267 of the Acts of 1921° of that state regulates 
the physicians’ permits to use liquor. Its penalty 
section establishes a penalty for “any person vio- 
lating the provisions of this act” or of the Volstead 
Act. Probably this broad language will be limited 
to those provisions of the Volstead Act dealing 
with the same subject as the state act, physicians’ 
certificates, but it goes far in incorporating in the 
state law, the federal law, in addition to other regu- 
lations of local origin. 

Pennsylvania does not go so far as California 
and the states which followed her lead, but its leg- 
islature has, in respect to an important element in 
the prohibition law, adopted the standards set up 
by Congress for the state, both as it exists now and 
as it may be changed.’® A section of the state act 
defines intoxicating liquors as “anything found and 
determined, from time to time, to be intoxicating 
by act of Congress passed pursuant to, and in the 
enforcement of, the Constitution of the United 
States.” It was argued that this section was un- 
constitutional under Article III, Section 6 of the 
Constitution of Pennsylvania which provides that 


6. Ex Parte Burke. 212 Pac. 193 See also Ex Parte Brambini 
218 Pac 69 
Supra, note 
8. Ex Parte Mantell, 216 Pac. 509 


Montana §11099 
1921, pamphlet laws 407, incorporated in the 
Laws of 1923, Chap. 25 


9 Revised Code of 


10 Acts of May 5 
passed in 1923 


new measure 
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“No law shall be revived, amended, or the provi- 
sions thereof extended or conferred, by reference to 
its title only, but so much thereof as is revived, 
amended, extended or conferred shall be re-enacted 
and published at length.” A somewhat similar 
provision of the California Constitution" had been 
passed on in Ex Parte Burke and was held to refer 
only to a revision or amendment of a law already 
enacted by the state legislature and therefore in- 
applicable to the Wright Act. The Pennsylvania 
court had more trouble with the situation since they 
interpreted their constitutional provisions as ap- 
plying to newly enacted statutes. They concluded, 
however, that “The concurrent power created by 
the Eighteenth Amendment represents such a radi- 
cal change of and is so novel to our government 
system that it cannot reasonably be looked upon 
as in any sense anticipated” by the draftsmen of 
the section of the Pennsylvania Constitution in- 
voked, and decided that that constitutional provi- 
sion “manifestly was never intended to apply to 
a situation like the present,” so it could not be 
applied to the act.’ They concluded that the in- 
terpretation put by Congress from time to time 
on the term “intoxicating liquors” was binding on 
the state lawmaking bodies, so that this was not 
a case of adopting an act of Congress. If the state 
choose to exercise 
Amendment they can only regulate “intoxicating 
liquor” as defined by Congress. 

The difficulty with this theory is that it ap- 
parently limits the power of the state to deal with 
intoxicating liquor. Prior to the amendment the 
states had full police power. The amendment, it is 
argued, did not change the situation of the states, 
except so far as it forbade the states permitting 
sale, manufacture, transportation of intoxicating 
liquor and relieved them from “The restriction here- 
tofore arising from the federal constitution.” Their 
power to regulate otherwise remains complete as 
before." 

If Congress raised the alcoholic content to five 
per cent, would it be doubtful that Pennsylvania 
could forbid sale of such liquors of more than one- 
half of one per cent content? The states cannot 
legalize what Congress, acting under the amend- 
ment, has expressly prohibited. Provisions of a 
statute authorizing the sale of beverages contain- 
ing two and three-quarters per cent of alcohol, were 
held “at least wholly inoperative” in Massachu- 
setts. The law of the commonwealth cannot au- 
thorize sales prohibited by the laws of the United 
States enacted pursuant to the Eighteenth Amend- 
ment,.** but this does not mean that the states can- 
not be even more zealous than the Congress in 
carrving out the Prohibition Amendment. 

The court in Maine takes a different view from 
that in Pennsylvania. A Maine statute contained 
as the definition of intoxicating liquor “any bev- 
erage containing a percentage of alcohol which by 
federal enactment. or by a decision of the Supreme 
Court of the United States, now or hereafter de 


‘concurrent power” under the 


‘ 


11. Article TV. Section 24 

12. Commonwealth vy. Alderman, 119 Atl. 551 

18. Commonwealth v. Nickersor. 236 Mass. 281, 806, State v 
Moore, 212 Pac. 349. U. S. v. Lanza 

14. Jones v. The Selectmen of Weston, 238 Mass., 218 

15. Maine, Public Laws. 1919, Ch. 2385 


clared, renders a beverage intoxicating.”?5 The 
court held this definition unconstitutional as a dele- 
gation of the legislative power of the states so far 
as it referred to federal enactments or opinions sub- 
sequent to the passage of the act. Since the Maine 
law had been passed before the Volstead Act, there 
was no federal definition of intoxicating liquor at 
the time of its passage, so this provision of the 
state law had no effect in supplying a definition for 
the state courts to apply.**® Ina later Maine case, it 
was urged that the definition of intoxicating liquor 
in the Volstead Act “reads itself into the Maine 
statute . . . and becomes in effect part of 
the statute.” The court admitted that there was 
authority for the view, that under Article VI of 
the United States Constitution, making federal laws 
supreme, a statutory definition by Congress was 
conclusive in the states. It believed, however, that 
the better theory was that Congress “cannot con- 
trol the legislation of states having like concurrent 
power” under the Eighteenth Amendment, and, 
furthermore, it interpreted the Volstead Act defini- 
tion as not intended to refer to state acts.” 

There is a conflict in the state courts over the 
question whether rights may be created by the 
federal law which are protected against state ac- 
tion. Under Section 33 of the Volstead Act, it is 
not unlawful for a person to have liquor in his 
private dwelling for the personal use of himself 
and his guests. The Florida courts have held that 
Congress, acting under the Eighteenth Amend- 
ment “may confer privileges that cannot legally be 
abridged by state law,” and that consequently, the 
“right or privilege” granted by Section 33 cannot 
be abridged by a state statute, which limits the 
auantitv which may be possessed for personal use."8 
In Idaho a person was indicted for having posses- 
sion of liauor for his own use contrary to the state 
statute. He set un the defense that the Volstead 
Act, Section 33, expressly permitted him to possess 
liquor for personal consumption and that the state 
act could not take awav this rigpht. The Idaho 
court held that the states had complete police power 
before the Amendment and that Congress has no 
nower to limit their action, so the states may for- 
bid acts which Congress sanctions ? 

New York renealed her State Prohibition Act.”° 
so that the question of conflict between state and 
federal laws was removed bv the simple process 
of having no state law, and leavine with the state 
officers nower to enforce the Fighteenth Amend- 
ment only so far as they were permitted by federal 
and state legislation to enforce the Volstead Act. 





State v. Intoxicating Liquors. 121 M 
State v. Gauthier, 118 Atl. 380. ar ses tl 
18. Hall v. Moran, 89 So. 104. See also Johr State 89 
S 14 
S Moore, 212 P { \ 
f N \ k Laws 1932, ¢ & 
Appointment 


Mr. W. H. H. Piatt has been apnointed by 
President Saner as a delegate to the Pan-Pacific 
Food Conservation Conference, which will be held 
in Honolulu from July 31st to August 14th, and he 
has accepted the appointment 
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State’s Power Prohibit National Banks from Maintaining Branches—Bank without Au 
thority to Accept Anything but Legal Tender or Its Equivalent in Payment of Checks 
- - . . . = , . . . “, - 
ond . . . .e 4 ‘ s iain 
; Sent to It for Collection—New York Statute Requiring Mutual Benefit 
oan Business to Be Conducted by Corporations Subject to Regu- 
‘ lation Held Constitutional— Telegraph Company’s Liabil- 
itv for Non-Delivery — Practice on Appeal 
t Questions of Federal Jurisdiction 
Cc r 
¢ By Epcar Bronson TOLMAN 
Banks and Banking—National Banks provisions for the establishment of branch banks 
a A State may constitutionally prohibit national banks on certain special occasions. The conclusion 
A within its limits from maintaining branch banks. Power reached was strengthened by the construction long 
t to enforce such statute rests with the State. placed on the law by the executive branch of the 
’ First Nat Sank in St. Louis v. Missouri, SOveTnment. 
it Adv. Ops. 235, Sup. Ct. Rep. 213 He further held that the establishment of a 
, 4 Miss tatute, enacted in 1919, provided branch bank was not the exercise of an incidental 
. that no banl i maintain a branch bank with- POWeT necessary to carry on the business of bank- 
; he S} “af eae Ree Seocien etna ing: 
in the State « eceive deposits or pay checks except be en : 
in its own banki1 house Che plaintiff in error The mere multiplication of places where the powers 
e ee Soa eal ad : lcenatie of a bank may be exercised is not, in our opinion, a neces- 
vas a natio1 nk that | opened ; anc ; ae : ss 
1e Was @ Hat < that na < een rane sary incident of a banking business, within the meaning 
as bank and was it to open others. Che State of this provision. Moreover, the reasons adduced against 
“a of Missouri brought proceeding in the nature of the existence of the power substantively are conclusive 
1S quo warranto to hav the bank ousted from this against its existence incidentally; for it is wholly illogical 
is vile ‘ Rinne Gein f " euledl: ¢ to say that a power which by fair construction of the 
1f privilege : e supreme ourt overruled a statutes is found to be denied, nevertheless exists as an 
demurrer to the information and entered judgment incidental power. Certainly, an incidental power can avail 
at in accordancs th the prayet | pon writ of error ne ither to create powers, which, expressely or by reason- 
d to the Supre urt of the United States judg- able implication, are withheld nor to enlarge powers given ; 
he met t = as , ae but only to carry into effect those which are granted. 
en aS alti +" ° " 
he Mr. Justi Sutherland delivered the opinion he learned Justice then said: 
‘ of the Court lecision of the state courts had Clearly, the state statute, by prohibiting branches 
liad thee . Sion. ati “4 ational does not frustrate the purpose for which the bank was 
he determined tna aft statute applied to national created or interfere with the discharge of its duties to the 
18 banks. He considered first the general relation of government or impair its efficiency as a federal agency. 
: state legislation to national banks, and found the This conclusion would seem to be self evident, but if war- 
rule already laid n that national banks were rant for it be needed, it sufficiently lies in the fact that 
ite , ‘ ; D ; national banking associations have gone on for more than 
subje o state ~ ept : - a 
ad ubject ¢t , a half a century without branches and upon the theory of 
ai Whenever ¢ ress nflict with the laws of an absence of authority to establish them. 
ite the United Stat , ores we pape — He then held that the State might maintain the 
national Danks we! reated, or impair their efficiency to . . . 
ho disel Se aes ie PEE pies: = sey ad proceeding here instituted as a necessary corollary 
nl the United St of the power to prohibit branch banks. He said 
no He cont in part: 
o1 D } | Ww the United States? The application of the state statute to the present 
nes it { th the iws of the nite States: , - : : 
. : I it mnektily alt case and the power of the State to enforce it being estab- 
n our opmiotr t ne extent of e OV Ss . c . 
. 2 om - i the fed lished, the nature of the remedy to be employed is a 
+ « national | sured Dy t terms oO - . ~ . . ° - 4 
a elites aalieal Pi ek ane al Pere pou question for state determination; and the judgment of the 
nd = oo ole ; a a a * - Pea state court that the one here employed was appropriate 
ess hea As psa he leg i ME se is conclusive unless it involves a denial of due process of 
oe wpe. cap tg Se pliagsig. — law, which plainly it does not. We are not concerned 
* The learne stice concluded that power to with the question whether an information in the nature of 
te operate brat ks was not contemplated by the quo warranto, according to the genera! principles of the 
ra Federal bankit , The provision requiring law, is in fact appropriate. It is enough that the Supreme 
ict <a aeae ealy gr), ce Pe kj Ss Court of the State has so held. 
; national bat t perate at m ofhce or banking a , » ite 
ee ie ; itn the Finally, he held that the state court’s decision 
house,” was not be construed as ; . 
rul that ‘ 43 +} i ular number that quo warranto was an appropriate remedy was 
ile that I porting the singul: a . } 
; _ binding upon the present Court. 
8 may extend ar ipplied to several persons 01 - r : 
thine :' Mr. Justice Van Devanter, with whom con- 
a lied curred the Chief Justice and Mr. Justice Butler, 
Sut of S t r | not ne t " appliet ex- . . = . . . sal . 
Pe yt Benge gs hag. hen rem aS od pels atent delivered a dissenting opinion, in which a num- 
of the statut ting cases Here there is not only ber of authorities were cited to show that the gen- 
nothing in tl t or in the subject matter to require eral laws of a State applied to ordinary transactions 
- construction oe ae x of national banks, but that a State could in no way 
the national | c ws are persuasively to the con- . ‘ ; -— , 
by ath restrict the corporate powers of such banks. He 
cific + ay rs said i art: 
1d Among su isions were those*fixing the aid in part: / . 
oe amount of nit vherein it was clear no branch National banks, like other corporations, have such 
1 he “et “oage = ae a a i — powers as their creator confers on them, expressly or by 
an 2 as peel esa amma statutes im fair implication, and none other (citing cases). Powers 
which it had beet ind necessary to enact express not so conferred are in effect denied; a prohibition is im- 
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plied from the failure to grant them (citing case). In 
short, all the powers of a national bank, like its right to 
exist at all, have their source in the laws of the United 
States. . . 

It is not claimed that the laws of the United States 
contain any provision whereby the privilege asserted by the 
bank is made to depend on the will of legislative policy 
of the State; nor do they in fact contain any such pro- 
vision. Whether the bank has the privilege which it as- 
serts is therefore in no way dependent on or affected by 
the state law, but turns exclusively on the laws of the 
United States. If they grant the privilege, expressly or 
by fair implication, no law of the State can abridge it or 
take it away. And if they do not grant it, they in effect 
prohibit it, and no law of the State can strengthen or 
weaken the prohibition. In either event nothing can turn 
on the state law. It simply has no bearing on the solution 
of the question. 

The case was argued by Messrs. Frank H. 
Sullivan and C. A. Severance for the bank, by 
Messrs. Tesse W. Barrett, Attorney General of 
Missouri, Robert C. Morris and Frederick W. Leh- 
mann for the State of Missouri, and by Solicitor 
General Beck for the United States as amicus 


curiae. 


Banks and Banking 

A bank to which a check is sent for collection is with- 
out authority to accept in payment therefor anything except 
legal tender or its equivalent. 

The regulation of the Federal Reserve Board authoriz- 
ing the sending of checks for collection to the drawee 
bank does not by implication authorize the acceptance of 
exchange drafts in payment, instead of money. 

A custom to remit payment for checks in one of two 
ways lacks the certainty necessary to make it binding upon 
owners of checks. 

Federal Reserve Bank of Richmond v. Malloy 
Brothers, Adv. Ops. 288, Sup. Cc. Rep. 296. 

A check drawn upon the Bank of Lumber 
Bridge, North Carolina, in favor of Malloy Brothers, 
was deposited by them, and through a succession 
of correspondent banks reached the Richmond bank 
for collection. The Richmond bank sent it to the 
drawee bank, and accepted in payment a draft 
which was later repudiated. The amount of the 
check was charged back through the line of cor- 
respondents to Malloy Brothers, who thereupon 
brought suit against the Richmond bank. Judg- 
ment entered for plaintiff was affirmed by the Cir- 
cuit Court of Appeals for the Fourth Circuit, and 
again, on writ of error, by the Supreme Court. 

Mr. Justice Sutherland delivered the opinion 
of the Court. Considering first the question 
whether the action might be brought against the 
Richmond bank, or only against the initial bank, 
he adverted to the opposing lines of cases and con- 
cluded that the so-called “Massachusetts rule” was 
in effect imported into the contract, by the Florida 
statute, governing the transaction, which authorized 
the initial bank to entrust collection to sub-agents. 
It followed that the sub-agents became agents of 
the owner and responsible to him, and hence the 
action was properly brought against the Richmond 
bank. 

Passing to the question as to whether ac- 


ceptance of the draft in payment was negligence, 


the learned Justice said: 

It is settled law that a collecting agent is without 
authority to accept for the debt of his principal anything 
but “that which the law declares to be legal tender, or 
which is by common consent considered and treated as 
money and passes as such at par” (citing case). The 
rule applies to a bank receiving commercial paper for 


collection, and if such bank accepts the check of the party 
bound to make payment and surrenders the paper, it is re- 
neers to the owner for the resulting loss (citing cases). 


Acceptance of the draft by the Richmond bank as 
payment of the Malloy check had the effect of releasing 
the drawer and therefore materially altering the relations 
of the parties. Technically, there resulted a transfer of 
the drawer’s funds and his right of action against the 
drawee bank; and previous rights and obligations be- 
tween the owners of the check and drawer were super- 
seded. It follows,—this result having been brought 
about by the unauthorized act of the Richmond bank, 
standing in that transaction in the relation of agent to the 
owners of the check,—that such owners are entitled 
to recover from the Richmond bank for the loss which 
they sustained, unless the case falls within some excep- 
tion to the general rule. 

The Richmond bank offered contentions as to 
the operation of two such exceptions in this case 
First, it argued that its immediate correspondent, 
and hence the Richmond bank, were bound by the 
Federal Reserve Board regulation authorizing 
the sending of checks for collection, without lia 
bility to the sender, to banks on which the checks 
are drawn. But the learned Justice concluded that 
this did not imply the authority to accept a dratt 
in payment. He said in part: 

But to justify an extension by implication of the terms 
of the regulation, it must be made to appear, at least, 
that the addition sought to be annexed is a necessary 
means to carry into effect the authority expressly given 
by the regulation (citing First National Bank v. Missouri, 
reviewed supra). It follows from this limitation upon 
the extent and purpose of implied powers, that a distinct 
and independent power cannot be brought into existence 
by implication from the grant of another distinct power. 
In other words, authority to do a specific thing carries 
with it by implication the power to do whatever is neces 
sary to effectuate the thing authorized—not to do another 
and separate thing, since that would be not to carry the 
authority granted into effect, but to add an authority be 
yond the terms of the grant. The authority expressed by 
the regulation is “to send checks for collection to banks 
on which checks were drawn”; the authority now sought 
to be annexed by implication is “to accept exchange drafts 
in payment,” instead of money, as required by law. That 
neither is a necessary means of carrying the other into 
effect, is clear. 

Second, it was urged that Malloy Brothers 

were bound by the custom banks had of frequently 
-but not always—remitting by draft in payment 
of checks sent for collection. The learned Justice 
said, after referring to the fact that remittance was 
sometimes in one manner and sometimes in the 
other 

But the proof shows that the alleged custom was not 
known to plaintiffs; and they could not be held to it 
without such knowledge, because, all other reasons aside, 
by its uncertainty and lack of uniformity, it furnishes no 
definite standard by which the terms of the implied con- 
sent sought to be established thereby, can be determined 
It furnishes no rule by which it can be ascertained when 
an exchange draft shall be remitted and when currency 
shall be required, or who is to exercise the right of 
election. “A custom to pay two pence in lieu of tithes 
is good; but to pay sometimes two pence, and sometimes 
three pence, as the occupier of land pleases, is bad for un- 
certainty.” 1 Bl. Comm. 78. An alleged custom to remit 
either in exchange or in currency at somebody’s option, 
means nothing more than a practice sometimes to remit 
by exchange and sometimes not, and therefore lacks the 
essential qualities of certainty and uniformity to make 
it a custom of accepting payment by exchange draft bind 
ing upon the owners of the check (citing cases). A cus- 
tom to do a thing in either one or the other of two modes, 
as the person relying upon it may choose, can furnish no 
basis for an implication.that the person sought to be 
bound by it had in mind one mode rather than the other 


The case was argued by Mr. M. G. Wallace for 
the Richmond bank and by Mr. Robert H. Dye 
for Mailoy Brothers, 
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Banks and Banking,—Common Law Trusts 
The New York statute prohibiting the conduct of a 
mutual benefit loan business except by corporations sub- 
ject to inspection and regulation is not unconstitutional. 
Dillingham McLaughlin et al., Adv. Ops. 
sup. Ct. ine 
The trustes ind officers of a common law 
1e Mutual Benefit League of 
ht enjoin as uncon- 
the New York 
making the con- 
business a musdemeanor. 
any individual, partnership or 
iation to engage in the busi- 
and loan associa- 
money in installments for 
in, etc., purposes in sums 
dollars each. Plaintiffs’ 
receiving of money under a 
which allowed the depositor 
the right, bu according to his position in the 
»s of l borrow money at certain 
rates on real ortgages The Dis trict Court 
for the Nor District of New York enjoined 
he application of the law to contracts entered into 
the dat f the hearing only. Both parties 
appealed. Th preme Court held the preliminary 
injunction should have been entirely denied, and 
reversed 


Mr. Justice Holn lelivered the opinion of 
the Court fte ummarizing the involutions oj 
laintiffs’ hod business, he said: 
but it 


+41, 


rust, describe 
North Ameri 
titutional 
tatute, 
tinuance Ol 
statute 
inincorporat 


his 


nk or 


savings 
tion, etc., or t I elve 
-operative, mutu loz 
tha ired 
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complicated 


before 


is obvious 
applicant are very 
far as he is concerned. 
series is certain, but it 
that he is told what it will be, 
likely to come into a series if he 
mber of people were entitled ahead 
ntages the scheme offered. What 
and cannot find out is chance to 
gnized as chance by the law. . 
That however not the here. The statute 
in controve: aimed at gaming of any sort but is 
far banking as to be 
ed with a public interest, and subject 
to regulati \ state may confine banking to corporations 
(citing cas : o reason why it may not confine 


plaintiff 


Further particulars are superfluous 
the positi nd rights of the 
largely dependent upon chance 
It is true that $ position in the 
is extremely imp! ible 
as a man I 
knew that 
of him t t 
a man does not know 
im, and } red 
question 
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at least equ 
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ich affair Whatever may 
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less under sup 
altogether 
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altogether 
Mr. Oliver Burden argued for 
lant Mr. Edward G 


appellee S 


appellants and 
Griffin argued for 


Telegraphs,—Limitation of Liability 
A provision on a telegraph blank limiting the com- 
pany’s liability for non-delivery applies to non-delivery oc- 
casioned by the negligent failure of the receiving clerk to 
start the message 


Western Union Telegraph Co. v. Caizek, Adv. 
371, Sup. Ct. Rep. 328. 
Negotiations were pending for the sale of fifty 
shares of stock owned by plaintiff to one Miller. 
Plaintiff constituted one Jones his agent in the 
matter. At Miller’s request Jones addressed a tele- 
gram to plaintiff embodying Miller’s offer to buy 
the stock for ninety dollars a share, and advising 
that it be accepted. By inadvertance the receiving 
clerk who took Jones’ message placed it on the 
wrong hook and it was never sent. Plaintiff 
brought suit for the amount of Miller’s offer, the 
stock having subsequently become valueless, and 
testified that he would have accepted the offer had 
he received the telegram. The telegraph blank 
used contained on the back a provision limiting 
the company’s liability on unrepeated messages (as 
was this) to the amount paid for sending it, and the 
company’s liability, in any event, to fifty dollars 
unless a greater amount should be declared in writ- 
ing by the sender. The District Court first found 
for defendant, but the Circuit Court of Appeals 
for the Ninth Circuit distinguished between a fail 
ure to take the first step toward transmission and 
some later neglect, held that the former was not 
within the terms of the clause stated, and reversed 
the judgment. On the second trial judgment to 
plaintiff, affirmed by the Court of Appeals, was, 
on writ of certiorari, reversed by the Supreme 
Court, Mr. Justice McKenna dissenting. 
Mr. Justice Holmes delivered the opinion of 
Court. He said in part: 
Those terms apply as definitely to a nondelivery in 
consequence of a neglect or oversight at the first office 
as at any other. The moment that the message is re- 
ceived the contract attaches along with the responsibility, 
and the transit begins. We can perceive no legal distinc- 
tion between that moment and the next when the message 
is handed to the transmitting clerk, or that on which a 
copy is given to a boy at the farther end. The hand that 
holds the paper technically is that of the Company, but no 
more at the beginning than at the end, and as in fact it 
is that of servants, reasonable self-protection is allowed 
to the master against their neglects. One such self-pro- 
tection sanctioned by the decisions is a valuation of the 
message, with liberty to the sender to fix a higher value 
on paying more for it (citing case). The plaintiff finds 
no difficulty in valuing the message now. It was at least 
equally possible to value it when it was sent. 

We have not adverted to the first clause of the ex- 
emptions, limiting liability to the amount received for 
sending the message. Obviously this has a narrower 
scope than the valuation clause and we should hesitate 
to hold that it exonerated the defendant in this case. 

The case was argued by Messrs. Francis Ray- 

mond Stark and Beverly L. Hodghead for the com- 
pany, and by R. H. Johnson for the sender. 


( ps. 


the 


Practice on Appeals 
The dismissal of a suit by a District Court upon the 
ground that the injunction asked is prohibited by Section 


265, Judicial Code, does not present a jurisdictional issue 
permitting a direct appeal to the Supreme Court. 
Smith v. Apple, Adv. Ops. 351, Sup. Ct. Rep. 311. 
Suit was brought in the District Court for the 
District of Kansas to enjoin the enforcement of cer- 
tain judgments recovered against plaintiff in a State 
court. Upon defendant’s motion, the District Court 
dismissed the suit because “the injunction prayed 
for in this suit is within the letter and spirt of the 
prohibition of Section 265 of the Judicial Code.” 
This Section provides that except in bankruptcy 
‘ases the writ of injunction shall not be granted 
on any court of the United States to stay proceed- 
ings in any court of a State. A direct appeal to the 





316 AMERICAN Bar ASSOCIATION JOURNAL 





Supreme Court was granted by another District 
Judge who was of the opinion that the decree dis- 
missing the suit was based “upon consideration of 
the question solely of the court’s jurisdiction of 
the said action under the provisions of Section 265,’ 
and that hence a direct appeal might be given in 
accordance with Section 238. The Supreme Court 
of its own motion considered the question of its 
jurisdiction of the appeal and concluded that. the 
question whether, in a suit in equity, the plaintiti 
is prevented by Section 265 from obtaining an in- 
junction does not present an issue as to the juris- 
diction of the District Court. But, in conformity 
with the recently enacted Section 238 (a), it did not 
dismiss the appeal but ordered it transferred to the 
Circuit Court of Appeals. 

Mr. Justice Sanford delivered the opinion of 
the Court. The District Court, he said, had not 
dismissed the appeal upon the specific ground © 
want of jurisdiction, and hence 

a subsequent certificate characterizing the ground of 
the decision as one involving its jurisdiction, does not 
authorize this court to entertain the appeal unless the 
question certified presents an issue as to “the jurisdic- 
tion of the court” within the meaning of Section 238 of 
the Code. 

Referring to Section 238, he continued: 

Under the latter section, as interpreted by repeated 
decisions of this court, the jurisdiction of the district 
court is in issue only when its power to hear and de- 
termine the cause, as defined and limited by the Consti 
tution or statutes of the United States, is in controversy, 
(citing cases); that is, shortly stated, when “its power 
to entertain the suit under the laws of the United States’ 
is in issue (citing « case). Where a district court is vested 
with jurisdiction of a cause—as where diversity of citizen 
ship exists and the matter in controversy is of the requisite 
value—the question whether as a court of equity it has 
power to entertain the suit and afford the plaintiff equita 
ble relief, does not present a jurisdictional issue (citing 
case). Such an issue is not presented by the question 
whether there is want of equity in the bill, (citing cases) ; 
as whether its allegations are sufficient to entitle the 
plaintiff to the equitable relief sought, (citing cases; or 
whether it is not cognizable in equity because of a plain, 
adequate and complete remedy at law (citing cases). 

So the question whether, in a suit in equity, the plain- 
tiff is prevented by Section 265 of the Code from obtain 
ing an injunction staying proceedings in a State court, 
does not present an issue as to “the jurisdiction” of the 
district court. 

Section 265, said the learned Justice, 

is not a jurisdictional statute. It neither confers 
jurisdiction upon the district courts nor takes away the 
jurisdiction ctherwise specifically conferred upon them by 
the Federal statutes. It merely limits their general equity 
powers in re spect to the granting ofa particular form ol 
equitable relief; that is, it prevents them from granting 
relief by way of injunction in the cases included within 
its inhibitions. In short, it goes merely to the question 
of equity in the particular bill. 

He thus concluded: 

When the court takes jurisdiction and determines that 
in the light of Section 265°of the Code it is either author- 
ized or prevented from granting the injunction prayed, 
its decision, whether the relief sought be granted or de- 
nied, is plainly not a decision upon a jurisdictional issue 
but upon the question whether there is or is not equity 
in the particular bill; that is, a decision going to the 
merits of the controversy. 

The case was argued by Mr. John S. Dean for 
appellant and by Mr. Edward E. Sapp for appellee 


Practice on Appeals 
The question of defendant’s sovereign immunity does 
not present an issue as to federal jurisdiction permitting 
a direct appeal to the Supreme Court. 


The Oliver American Trading Co., Inc. v. The 


Government of the United States of 
\dv. Ops. 442, Sup. Ct. Rep. 

The Mexican Government was defendant in a 
suit removed from a State Court to the District 
Court for the Southern District of New York. 
There Mexico moved to dismiss upon the ground 
that it was an independent sovereign nation im 
munerfrom suit except upon its consent. Plaintifi 
contended that as Mexico had not been recognized 
by the United States it was suable as a foreign 
corporation under the New York Civil Practice Act. 
After the motion was argued, Mexico was recog 
nized, and for this reason the District Court 


granted the motion to dismiss and granted a certifi- 


cate of a jurisdictional question provided for in 
Section 238, Judicial Code. The Supreme Court 
held a direct appeal was not justified and trans 
ferred the case to the Circuit Court of Appeals 
Mr. Justice Brandeis delivered the opinion of 
the Court. He said: 
[A question of the jurisdiction of the lower court as 
a federal court] is presented whenever there is in con 
troversy the power of the court, as defined or limited by 
the Constitution or statutes of the United States, to hear 
and determine the cause (citing case). It is not pre- 
sented where the question of jurisdiction to be decided 
turns upon matters of general law applicable alike to 
actions brought in other tribunals (citing case). The 
question of sovereign immunity is such a question of gen- 
eral law applicable as fully to suits in the state courts 
as to those prosecuted in the courts of the United States. 
Mr. Alfred Hayes argued for plaintiff in error 
Mr. Jerome S. Hess argued for defendants in error. 


Practice on Appeal 


If the sole ground of Federal jurisdiction set up in the 
bill is diversity of citizenship, the decision of the Court 
of Appeals can only be reviewed by certiorari. 

An averment that title is deraigned under a patent 
is not sufficient to vest jurisdiction on the ground that 
the suit arose under laws of the United States. It must 
be specifically alleged that the deed attacked is void under 
the laws of the United States. 

Barnett v. Kunkle et al., Adv. Ops. 324, Sup. 
Rep. 254. 

In a suit to quiet title to certain lands, com 
plainant averred that he deraigned title from a 
Creek citizen to whom the land se been allotted 
by United States patent, and, by mesne convey- 
ances, through a deed executed by her r heir, Hannah 
Barnett, to one Sims. *Mrs. Barnett and her hus- 
band filed an answer and cross bill in which they 
attacked this deed to Sims as violating section 9 
of the Act of Congress of May 27, 1908, in certain 
particulars. The District Court for the Eastern 
District of Oklahoma twice found for complainant, 
and on second appeal, to the Circuit Court of Ap 
peals for the Eighth Circuit, the decree was af 
firmed. After certiorari had been denied by the 
Supreme Court, this appeal was taken. Although 
no question of jurisdiction was raised by appellees, 
the Court assumed the duty of inquiring into it, 
and, according to Section 240, Judicial Code, dis- 
missed the appeal for lack of jurisdiction because 
the sole ground for Federal jurisdiction was diverse 
citizenship. 

The Curer Justice delivered the opinion of the 
Court. He said: 

The jurisdiction of the District Court was invoked 

on the ground of diverse citizenship of the parties. There 
was no other ground set forth in the bill \ he complain- 
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Practice on Appeal 


Judicial Code, does not apply to the 


transfer of cases from the Circuit Court of Appeals to the 
Supreme Court unless the appeals to the Court of Appeals 
were perfected within the time limited for appeals to the 


Supreme Court. 


McMilla 
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brought in the District Court 
District of Missouri to enjoin the 
special assessments on the 
charter and laws under which the 
with the Four 
The District Court granted 
prayed. There was then, in ap 
hree months within which to ap- 
ne Court and six months within 
appeals to the Circuit Court of 
han three months and less than 
decrees in the District Court, 
owed to the Circuit Court of Ap- 
ighth Circuit. While the appeals 
ing Congress added Section 238a 
Code. This section provides for 
he proper court of any appeal taken 
Court of Appeals where it should 
to the Supreme Court. Appellee 
the appeals on the ground that 

e appeals was exclusively in the 
The Circuit Court of Appeals, 
to dismiss the appeals, because 
238 ordered the cases 
This Court held, 

Court of Appeals had no juris 
and, second, that that court 
rder a transfer to the Supreme 
on that the appeals to the Cir- 
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vere 
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e Supreme Court 
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aecrees 


sTiceE delivered the opinion of the 


luding that the Supreme Court had 


on of the appeals because the 


sole ground upon which the jurisdiction of the 
Federal court was invoked was one in which a 
substantial Federal constitutional question was in 
volved, he said: 

It is said that there were two other questions in- 
volved in these present cases in the District Court in addi- 
tion to the Federal constitutional question, one of 
formity of the assessments to the city charter and stat« 
law and the other of judicata. But they were not 
Federal questions upon which the jurisdiction of the Fed 
eral trial court could rest, and therefore could furnish 
no ground for appeal to the Circuit Court of Appeals 
under Section 128 or other provisions of law. To avoid 
the exclusive appellate jurisdiction of this Court over 
such an appeal in constitutional or treaty questions under 
Section 238, there must be diversity of citizenship of the 
parties or the other questions involved must be Federal 
and adequate themselves to support the original juris- 
diction. 

The power of the Circuit Court of Appeals to 
transfer the cases to the Supreme Court was denied 
in these words: 

We prefer to put our conclusion on a construction 
of the Act which shall have general application and of 
which all litigants may have early notice. The time al- 
lowed by law for appeals from the District Court to the 
Circuit Courts of Appeals is in general six months, (citing 
statute), or double that allowed for appeals to this Court. 
We do not think the Act of 1922 applies to any case in 
which the appeal to the Circuit Court of Appeals is taken 
after the period for appeals to this Court has expired. 
Otherwise the Act will enable one who negligently has 
allowed his right of appeal to this Court to go by, to take 
his appeal to the Circuit Court of Appeals and by trans- 
fer get into this Court, and thus lengthen the time for 
direct appeals to this Court from three to six months. 

This result we cannot assume Congress intended. 

As the appeals to the Circuit Court of Appeals were 
not taken within three months after the decrees appealed 
from were entered, that court had no power to order a 
transfer to this Court. 


The cases were argued by Messrs. Justin D. 
Bowersock and Arthur Miller for appellants, and 
by Messrs. O. H. Dean, Roy B. Thomson and Mel- 
ville W. Borders for appellees. 


con 


res 


Practice on Appeal,—Certiorari 


The question of fact of the actual dedication of prop- 
erty to public use is not such as may be reviewed by writ 
of certiorari. 


Southern Power Co. v. North Carolina Public 
Service Co. et al., Adv. Ops. 198, Sup. Ct. Rep. 164. 

The Circuit Court of Appeals for the Fourth 
Circuit entered judgment modifying a judgment of 
the District Court in defendants’ favor in a proceed- 
ing to compel the furnishing of electric current 
for certain public uses. A _ petition for writ of 
certiorari was granted because it was alleged that 
a grave question of vital importance to the public 
was involved, and that the decree would deprive 
petitioner of property without due process of law 
Upon argument the writ was dismissed. 

Mr. Justice McReynolds delivered the opinion 

of the Court. He said: 

The argument developed that the controverted ques- 
tion was whether the evidence sufficed to establish actual 
dedication of petitioner’s property to public use—primarily 
a question of fact. That is not the ground upon which 
we granted the petition and if sufficiently developed would 
not have moved us thereto. 

Heretofore we have pointed out the necessity for 
clear, definite and complete disclosures concerning the 
controversy when applying for certiorari (citing cases). 

He referred to the fact that such petitions were 

filed last term in four hundred and twenty causes, 
necessitating the Court’s reliance upon the pre- 
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liminary papers in determining whether the writ 
should be granted. 

The case was argued by Messrs. R. V. Linda- 
bury and William P. Bynum for petitioner and 
by Messrs. John W. Davis and Aubrey L. Brooks 
for respondents. 


Practice on Appeal 


The right to prosecute or maintain a claim in the 
Court of Claims is terminated by bringing an action for 
the same cause of action in any other court, although it 
is brought to prevent its becoming barred by the Statute 


of Limitations. 
Corona Coal Co. \ 


Sup. Ct. Rep. 156. 

The Corona Coal Company had contracted to 
sell coal to certain railroads. These were then 
taken over by the government. The Fuel Adminis- 
tration requisitioned the coal and paid the contract 
price, which was less than the prevailing price. The 
Company brought suit in the Court of Claims for 
the difference. Its petition was dismissed. It then 
brought suit against the Federal Agent on the same 
cause of action. This suit being pending, the 
Supreme Court dismissed the Company’s appeal 
from the Court of Claims, by reason of Section 154 
of the Judicial Code, forbidding the maintenance 
of or appeal from the Court of Claims of any claim 
in respect to which any suit or process is pending 
against any person acting “mediately, or immedi 
ately, under the authority of the United States 

Mr. Justice Sutherland delivered the opinion 
of the Court. He said in part: 

At the time the alleged cause of action arose the 
President was acting under the authority of the United 
States, and the actions being against an agent appointed 


by and acting for him, fall within the terms of the statute 


just quoted. It is urged, however, that the actions were 
brought, ex necessitate ret, because they were about to be- 
come barred by expiration of the statutory period of limi- 
tation, and that, for this and other reasons, the case is 
not within the spirit of section 154 groperly construed 
But the words of the statute are plain, with nothing in 
the context to make the meaning doubtful; no room is 
left for construction, and we are not at liberty to add an 
exception in order to remove apparent hardship in par- 
ticular cases. 
The case was argued by Mr. Forney Johnson 
for the Company and by Mr. Alfred A. Wheat for 


the Government 


. United States Adv. Ops. 186, 


Practice,—Federal Jurisdiction, Diversity of 
Citizenship 
If the assignee of a note is in reality the payee, he 
may invoke the jurisdiction of the federal courts on the 
ground of diversity of citizenship between him and the 
maker, despite Section 24, Judicial Code. 
Citizen Savings Bank and Trust Co. v. Sexton, 
et al., Adv. Ops. 379, Sup. Ct. Rep. 338. 
Section 24 of the Judicial Code provides that 
“no district court shall have cognizance of any suit. 
. to recover upon any promissory note. . . in favor 
of any assignee . unless such suit might have 
been prosecuted in such court. . . if no assignment 
had been made.” The maker and payee of a note 


secured by a mortgage were citizens of Washing- 
ton. Plaintiff, assignee of the payee, was a citizen 
of Vermont, and invoked the jurisdiction of the 
District Court for the Eastern District of Wash- 
ington in a suit to recover on the note and fore 
close the mortgage. 


The suit was dismissed for 











want of jurisdiction. Upon direct appeal to the 
Supreme Court, the decree was affirmed. 

Mr. Justice Sanford delivered the opinion of 
the Court. After stating the general principle fol- 
lowing from Section 24, he said: 

If, however, it is dou upon allegation and proof, 
that the relation of the parties to a note is otherwise than 
appears from its terms, and that the plaintiff, although 
apparently assignee, is in reality the payee, the Code pro 
vision does not apply and his right to invoke the juris 
diction of the District Court is not restricted by the 
fact that the suit could not have been prosecuted by the 
nominal payee (citing case). Such is the case where the 
nominal payee was merely the agent of the maker for the 
purpose of negotiating the note and had no beneficial in- 
terest therein or right of action thereon. 

Plaintiff had alleged that the payee had acted 
as agent of the makers, and that he, plaintiff, had 
been the beneficial owner of the note and mortgage 
The District Court had found against this conten 
tion, and the Supreme Court saw no error in this 
finding. 

Plaintiff also sought, by reason of the fact he 
was seeking a deficiency judgment against the 
maker’s executors, to bring himself within the ex 
ception provided for those cases where the make1 
has made a new agreement to pay plaintiff. But 
the learned Justice said: 

This rule, however, has no application here, since the 
main object of the suit is the foreclosure of the mortgage, 
to which the plaintiff must trace title through the assign- 
ment, and the relief sought by a deficiency judgment 
against the executor is merely ancillary and incidental to 
the primary purpose of the bill. 

The case was argued by Mr. Lawrence H. 
Brown for appellant and by Mr. James A. Williams 


for ¢ appe ‘llees 


Practice,—Federal Jurisdiction, Amount Involved 


The requisite amount necessary to give a federal 
court jurisdiction is not involved where no pecuniary detri- 
ment is threatened plaintiff by the matter sought to be en- 
joined. 

First National Bank of Columbus vy. Loutsiana 
Highway Commission, et al., Adv. Ops. 380, Sup. ¢ 
Rep. 340 

Plaintiff brought suit to restrain the construc 
tion of a highway, to meet the cost of which bonds 
had been issued, on a route different from that 
fixed in the bond issue proceedings. Plaintiff was 
not subject to tax to pay the bonds or to pay for 
the highway; he was not a bondholder; and the 
proposed route would not damage his property. 
The allegation was that the construction of the 
road in the manner prescribed by law would en 
hance the value of plaintiff’s real property more 
than $5,000, and that hence the requisite amount 
was involved. The District Court for the Eastern 
District of Louisiana dismissed the suit, and upon 
appeal the Supreme Court affirmed the judgment 

Mr. Justice Butler delivered the opinion of the 
Court. He said: 

The value of the object to be gained is the test of the 
amount involved (citing cases). The mere assertion that 
more than the required amount is involved is not enough, 
where, as in this case, the facts alleged do not even tend to 
support the claim. There is nothing to indicate that the 
matter sought to be enjoined would be of any egy oon 
detriment to the appellant or would in any way detrac 
from the value of its property. Indeed, it be ll wnt 
appears that the requisite amount or value is not involved 

The case was argued by Messrs. W. M. Barrow 

and R. S. Wilson for appellees 














JUDICIAL DECISION OF CASES ARISING IN ADMIN.- 
ISTRATION OF TARIFF LAW 


By Eucene G. Hay 
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occupies an important place in the 
the Congress alone hi the statute to 
create new remedies or new tribunals for their 
enforcement! and every statute must conform to the 
fundameutal law which the people ordained. But 
in the very nature of things both the fundamental 
law and the statute law must receive authoritative 
interpretatior authoritative application to the 


many complic 


ment 


is power by 
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the earlier stages of organized government the 
power of the sovereign over the life and the prop 
erty of the subject was complete. The sovereign 
could take from him each year so much of his set 
property as the sovereign should 
arbitrarily determine that he wanted. From this 
grew the ancient theory that the administrative 
department of the government should decide all 
questions relative to the assessment and collec- 
tion of taxes. Under the benign influence of 
republican institutions the tendency in modern 
times has been toward the breaking down and 
destruction of many of the old rules relative to 
the power of the sovereign which originated unde 
monarchial governments and the creation of tri 
bunals where an impartial and judicial decision may 
be had of every question that may arise between 
the citizen and the government. The most ad 
vanced step which up to that time had been taken 
was taken when in 1891 the Congress of the United 
States enacted what was known as the McKinley 
Administrative Law as a correlary of the McKinley 
Tariff Law. 

The history of this legislation, while a part of 
our national development, is not well known. This 
law bore the name of Major McKinley who was 
then Chairman of the Ways and Means Commit- 
tee of the House of Representatives but it orig- 
inated in the Treasury Department. It was for- 
tunate that at that time the Chairman of the Ways 
and Means Committee, the Secretary of the Treas 
ury and the President were all lawyers of large 
experience and well trained legal minds. Mr. Win 
dom, the Secretary of the Treasury, who had held 
the same position in a previous administration, had 
long recognized the unfairness of the Secretary of 
the Treasury, who was charged with the enforce 
ment of the tariff laws, being at the same time the 
ultimate authority for their interpretation and the 
final arbitrator of all disputes that might arise be- 
tween the importer and the collector of customs. 
Out of this, probably more than anything else, 
grew the original customs administrative law; the 
law of 1891. Like most legislation of general ap- 
plication, it was put through Congress as an ad 
ministrative measure. One who teday reads the 
Debates of Congress during the months when this 
bill was pending can scarcely fail to recognize that 
few members of either House fully understood the 
vast importance or far reaching effect of the legis 
lation. Two Senators, howeve, of the opposition 
party, both of whom were great lawyers, told the 
Senate in the debates, that they were creating a 
judicial tribunal for the trial and decision of tax 
cases, then a thing which the law still recognized 
as an administrative function. The bill, however, 
became a law and by it a Board consisting of nine 
men to be appointed by the President and con- 
firmed by the Senate, who were designated as Gen- 
eral Appraisers, was created, not more than five 


vices or his 


319 





AMERICAN Bar ASSOCIATION JOURNAL 





of the nine men to be appointed from the same 
political party. 

It is a matter of unwritten history but which 
has come to me from first-hand that President 
Harrison felt that in making the appointments 
some at least should be able lawyers well grounded 
in the general principles of the law and he directed 
his Attorney General to examine with great care 
the character and attainments of i 
the men under consideration. It happened that a 
short time before when a vacancy on the Supreme 
Bench was to be filled, Judge Henderson M. Som 
erville, then and for many years prior thereto a 
Judge of the Supreme Court of Alabama, had been 
recommended for that place. The Justiceship, 
however, fell to another able Southern lawyer and 
the Attorney General recommended to the Presi- 
dent the appointment of Judge Somerville to one 
of the places created by this new legislation. He 
was appointed. Perhaps in its resultant effect no 
more important appointment has in recent years 
been made by a President. 
through its formative stages his vast knowledge 
of the law, sound judgment and courage shaped 
and formed the character of this new tribunal. We 
frequently hear the phrase “court made law” used 
in disparagement. Be it said, however, that every 
court, at least in our country, from the Supreme 
Court of the United States down, has derived many 
of its most important functions from wise 
struction of the law of its being and the powers 
which necessarily follow. It was in this that Judge 
Somerville made so important a contribution to 
what is now a court in everything but name, where 
in there is judicially heard and decided every ques 
tion of law or fact that can arise out of the im- 
portation of merchandise growing out of either the 
acts or decisions of the Secretary of the Treasury 
or any of the subordinate officials who administer 
the tariff laws. The path of this tribunal over 
which it has travelled to its final position as a 
court of limited jurisdiction, has not been a smooth 
one, 

Mr. Windom but a time after the 
enactment of the law, and through the 
administration of his successors for many years the 
tribunal was not recognized as having independent 
powers or duties, but rather as a_ subordinate 
branch of the Treasury Department until in the 
ill-starred administration of Secretary Shaw the 
attempted coercion of the members of the tribunal 
by the Secretary was brought to the attention of 
President Roosevelt, who recognized the independ 
ence of the Board and of the dis- 
charge of their duties; and from that time on its 
development into a court of vast importance has 
been uninterrupted and its and useful 
ness have grown with each vear. 

It should be said that the United States Ci 
cuit Court early regognized this tribunal as a court. 
In Collector vs. Lyon, et al. (165 Fed. Rep. 992) 
the court said of the original law: “Judicial power 
is thus conferred and the phraseology implies a 
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has deprived the Government of all revenues from 
wines, malt and spirituous liquors, as well as all 
customs duties on imported liquors. Prior to the 
Eighteenth Amendment an amendment’ was 
adopted, authorizing the taxing of incomes. So 
now it is through income tax that the Government 
derives the vast proportion of the revenues neces 
sary for its This has brought the 
whole question of Federal taxation much nearer to 
the people 


maintenance 


[In the administration of the Income Tax there 
necessarily arises a vast number of disputed ques 
tions of law and fact. Does it not logically follow 
that the successful and satisfactory experiment of 
settling questions growing out of the customs laws 
by judicial decision will suggest the solving of the 
and difficult out of the 
income tax in the calm atmosphere of a judicial 
tribunal wherein neither bias, party prejudice ot 
extraneous influence has any place, either by the 
creation of some new tribunal with all the powers 
and functions of a court. or by enlarging the Board 
of General Appraisers and increasing its jurisdic 
tion to cover the income tax law. 

This is, however, a question for the Congress, 
some Congress of the future. 
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Wisconsin’s Continuous Statute 
Revision 
(Continued from page 308.) 


then had so many kinds of dash sections that an- 
other variety would have added to the confusion. 

In 1914 a volume known as “Wisconsin An- 
notations” was issued. It covered the published de- 
cisions of the state and federal courts, construing 
the Wisconsin constitution and statutes. It is the 
duty of the revisor to prepare from time to time, 
such annotations as will keep the annotations con- 
tained in the “Wisconsin Annotations” down to 
date and print such cumulative continuation in the 
appendix of each biennial issue of the Wisconsin 
Statutes. The annotation work alone would justify 
the maintenance of a permanent office. The Wis- 
consin Statutes of 1923 contain the syllabus or 
synopsis of every decision of the Wisconsin supreme 
court rendered since 1914 and up to October 1, 
1923, construing the constitution or the statutes; 
and of every published opinion of the attorney-gen- 
eral to 1924; and the decisions of U. S. courts on 
the same subjects, practically to date. The Wiscon- 
sin Statutes and the Wisconsin Annotations are 
the Wisconsin lawyer’s hand books, his every day 
library. He can carry it in a brief case. 


Law School Alumni Elect President 


Judge Julius M. Mayer of the U. S. Circuit 
Court of Appeals, it is announced, has been elected 
president of the Alumni Association of the Law 
School of Columbia University, succeeding Justice 
Edward R. Finch of the Appellate Division of the 
New York Supreme Court. Judge Mayer, who has 
been a _ vice-president of the Association, was 
graduated from the Law School in 1885. Three 
years ago Columbia conferred upon him the hon 
orary degree of Doctor of Laws. 











LEGAL EDUCATION AND FOREIGN TRADE 


By A. J. WoLFE 


Chief, Division of Commercial Laws, Department of Commerce 


OT least among the problems of modern legal edu- 
cation is the question of how to bring home to 
the law student a realization of the place occu- 

pied by the lawyer in this workaday world of com- 
merce. Of little practical value to his clients is the 
fledgling attorney who can recite the provisions of the 
Statute de Donis from memory, but who cannot tell 
whether the Torrens system is or is not locally applic- 
able. 

How to enlist and marshal the support of the 
rich fund of scholarship stored up by the leaders in 
modern legal education, for the interests of American 
foreign commerce, is another problem, the solution of 
which is alive with interesting possibilities. 

The growing importance of our foreign trade now 
requires that well informed law graduates should have 
some conception of the difficulties that they will be 
called upon to face in this new subject of business law. 
In order, first, to study methods of suggesting in the 
law schools the scope of the duties of counsel to the 
foreign department of a great American business 
house, and secondly, with a view to making available 
to foreign traders and their counsel the progress of 
advanced thought in the field of comparative mercan- 
tile law, the Division of Commercial Laws has recently 
organized the Law School Advisory Committee—a 


jury of superior professional talent and legal acumen 
—among eminent American professors of comparative 


and private international law. 

The Committee as at present constituted, has, un- 
der the Chairmanship of Mr. A. J. Wolfe, Chief of the 
Division of Commercial Laws, the following member- 
ship: 

Dean Roscoe Pound, Harvard Law School; Pro- 
fessor Max Radin, School of Jurisprudence, Univer- 
sity of California; Professor Hessel E. Yntema, Col- 
umbia University Law School; Professor Frederick 
Joseph de Sloovére, Georgetown University School of 
Law: Professor Edwin D. Dickinson, University of 
Michigan Law School; Professor Herbert F. Good- 
rich, University of Michigan Law School; Dean John 
Henry Wigmore, Northwestern University School of 
Law, (Union College of Law); Dean William E. 
Mickell, University of Pennsylvania Law School; Pro- 
fessor Charles Grove Haines, University of Texas 
School of Law ; Dean William Minor Lile, Department 
of Law, University of Virginia; Professor Edwin M. 
Borchard, Yale University School of Law; Professor 
Edwin Franklin Albertsworth, Western Reserve Uni- 
versity, Franklin Thomas Backus Law School. 

The Committee is to have a number of correspond- 
ing members in some of the principal foreign uni- 
versities. Sir Paul Vinogradoff, Corpus Professor of 
Jurisprudence, Corpus Christi College, Oxford, on the 
occasion of his recent tour of American law schools, 
evinced characteristic enthusiasm for the Committee 
and its objects, and accepted the first corresponding 
membership. Dr. Pierre le Paul, who will come to 
this country to lecture on comparative law at Harvard, 
and several other distinguished professors from abroad 
have been suggested as foreign members. 

Members of the Committee from time to time sug- 
gest the names of fellow teachers who should properly 
be invited to take part in the work which is to be per- 
formed. Several such names have been presented, and 
pursuant to one such suggestion Dean Marshall Mc- 


Kusick of the South Dakota University Law School, 
was extended an invitation and recently accepted a 
place on the Committee. 

The creation of this body has given rise to a con- 
siderable volume of correspondence. One of the first 
practical results has been to make possible a survey 
of the library facilities existing in Universities for 
study and research in the field of foreign commercial 
law. It has been developed from this survey that some 
of the law libraries contain important collections of 
foreign law, and access to the foreign shelves is avail- 
able, under proper restrictions, to business men and 
attorneys.’ The Division of Commercial Laws is fos 
tering the systematic improvement of collections of 
foreign laws, and has been instrumental in the selec 
tion of a shelf of indispensable texts on comparative 
law for one school which had not before included this 
subject in its curriculum. A great mid-western insti- 
tution has advised the Division that books from its for- 
eign law decks will be loaned by mail to any person in 
the United States who applies through a recognized 
public or institutional library. 

Those members whose schools publish Law Re 
views have arranged for the exchange of the Law Re 
view for Commerce Reports. One of the functions 
of the members of the Committee will be to read and 
criticize commercial law articles appearing in the lat- 
ter publication. These articles are not intended to be 
technical expositions of law for professional use and 
citation, but rather for the general information and ed- 
ucation of business men. It is this fact that makes 
them of especial value to inexperienced students who 
seek to lay a foundation for activity in this field. Law 
Reviews received in the Division are carefully reviewed 
for articles of particular interest in foreign trade: 
such articles are digested and indexed and are quoted 
in support of replies made to inquirers. Among the 
articles recently so cited have been articles on letters 
of credit appearing in the Harvard Law Review. on 
Mexican corporations, published in a Supplement to 
the Pennsylvania Law Review, and on Phillippine Con- 
stitutional Law, appearing in the Virginia Law Review 

The members of the Committee receive the cur 
rent Bulletins and other publications of the Division of 
Commercial Laws, and are invited to express an opin 
ion upon matters of law therein appearing. From time 
to time questions upon which the opinion of the Com- 
mittee is desired are presented to the members in the 
form of a circular letter or memorandum ; and observa 
tions and critical notes volunteered by the Committee 
men have occasioned considerable interest and have 
suggested new ways in which the group can be of 
service to business men and lawyers. 

Deliberations of this interesting council of profes 
sors of law will naturally be conducted by 
ence, with only occasional personal contacts It is 
planned, however, to call sessions of the Committee 
hereafter, if possible, in connection with the annual 
meetings of the American Bar Association, the Inter- 
national Law Association, the American Law Institute, 
the Williamstown Conference and at similar gather- 
ings where the attendance of members of the Commit- 
tee may be expected. The interest manifested indicates 
beyond question that it will become an institution with 
whose functions private international lawyers will not 
be able to dispense 


correspond 
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With this end in view, a Committee of the 
\ssociation was appointed with Chief Justice Taft 
is its Chairman, to consider the feasibility of pro- 
viding for the erection of such a memorial. In con- 
nection with the preparations for the London visit, 
the Committee on Finance realized that definite 
financial arrangements must be made which would 
enable the necessary steps to be taken to ensure the 
preparation of uitable memorial, without incur- 
ring the delay which would have been involved in 
first laying the matter before the body of members, 
ind securing funds from them. The 
Finance Com: therefore, having procured an 
estimate of the bable cost of a suitable statue, 
next 1 small number of members an 
underwriting of this cost, viz., the sum of $20,000. 
This enabled the Committee, with the approval of 
the Chief Justice, to ask Mr. Paul W. Bartlett, one 
of the foremost American sculptors, to undertake 
the paring a statue of Blackstone of 


necessary 


secured 


work of 


suitable size and proportions, to be erected in Lon- 
don, in The Temple gardens. Although the sum 


From Model of Blackstone Monument 


pledged to the Committee was only one-half of Mr. 
Bartlett’s usual price for such a work, in view of 
the character of the occasion and the interests in 
volved, he agreed to model and have cast in bronze 
a suitable statue for the $20,000 mentioned. There- 
upon, the Committee on 
the Blackstone Memo- 
rial, of which Chief Jus 
tice Taft is Chairman, 
acting through a com- 
mittee of the English 
bar in charge of the ar 
rangements for the Lon 
don meeting, of which 
the Lord High Chancel 
lor is Chairman, ten- 
dered the statue to the 
lawyers of England. 

The sculptor’s plans 
have now proceeded so 
far that the Committee 
is assured that a plaster 
model will be ready at 
the time of our visit to 
London and the bronze 
figure will be completed 
later and erected at the 
place selected for the 
purpose by the London 
Committee. The statue 
will be from 8 to 8% 
feet in height, and will 
rest on a low pedestal 
some three feet high. It 
represents the Great 
Commentator standing, 
clad in his judicial robes, 
holding in his left hand 
a volume of his Com 
mentaries. 

The exact site for 
the statue will be deter- 
mined by the Lord 
Chancellor in conference 
with the sculptor, who is going to London shortly 
to confer with him. It is assumed that it will be 
placed in The Temple gardens in proximity to the 
building in which were Blackstone’s chambers. 
Wednesday, July 23rd, at 3:00 p. m., has been set 
as the time for the presentation ceremonies. 

The Chairman and members of the Committee 
earnestly hope that the cost of this statue shall be 
made up of small subscriptions from all of the mem- 
bers, to the end that it may be in fact, as well as in 
theory, the gift of the entire membership of the 
American Bar Association to the lawyers of Eng- 
land. Every member of the Association is asked 
to contribute at least one dollar. Contributions of 
from $1.00 to $10.00 each are requested of the en 
tire membership. Checks should be drawn to the 
order of the American Bar Association and mailed 
to George W. Wickersham, Chairman of the Fi- 
nance Committee, at No. 40 Wall Street, New York 
City. 

Grorce W. WICKERSHAM 








ANNUAL AND SPECIAL LONDON MEETINGS 


E print in this issue the revised program for 
Wy the Philadelphia meeting of the Association. 

It will be noted that Attorney-General Harlan 
F. Stone has been added to the list of distinguished 
speakers, and his address is certain to prove one 
of the most interesting features of the sessions. In 
the next issue will appear the final program and 
there will be a number of additional items. Among 
these will probably be an announcement of the 
speakers at the annual banquet, the concluding 
event of the regular program each year and the 
scene of many notable utterances in the past from 
guests and members of the Association. 

The headquarters of the Association at this 
meeting, as heretofore announced, will be the Belle 
vue-Stratford Hotel. Announcement will be made 
in due season of the particular parlors assigned for 
the registration of members and the meetings of 
various sections and committees. The special com 
mittee having the matter in charge is now busily 
engaged on these details. \Vord « es from Phila- 
deiphia that the forthcoming m is looked for 
ward to with great interest and t verything indi- 
cates that it will be one of the n largely attended 
and successful in the history of the Association. 


Revised Program for Annual Meeting 


Tuesday Morning, July 8th, at 10:00 O'clock 

President Robert FE. Lee Dallas, 
Texas, will preside. 

Address of Welcome, by Hon. W 
Kendrick, Mayor of Philadelphia 

Response to welcome, Chester | 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 

Nomination and election of members. 

Address by President of the Association. 

Meeting of State Delegations for nomination 
of General Council and Vice-President and Local 
Council for each State. 

Tuesday Afternoon, July 8th, at 2:30 o'clock 

This will be a joint the American 
sar Association and the Pennsylvania Bar Asso 
ciation. Richard FE. Cochran, President of the 
Pennsylvania Bar Association, will preside. 

Addresses to be announced later. 

Reception and tea by Philadelphia Bar at Histori- 
cal Society of Penn., 1300 Locust St., and exhibit of 
Hampton L. Carson’s collection of Blackstoniana 
and other books and prints. 

Tuesday Evening, July 8th, at 8:00 o'clock 

Address by Attorney General Harlan F. Stone 
(Subject to be announced later.) 

\ddress by Roscoe Pound on “Some 
From Legal History.” 

9:30 p.m. President’s Reception 
Bellevue-Stratford Hotel. 
Wednesday Morning, July 9th, at 10:00 o’clock 
10:00 a.m. Statement of progress of work of the 

American Law Institute, by the Director, 

William Draper Lewis. 

Reports of Sections and Committees. 

names of Chairman are given below: 
10:20 a.m. Committee on Classification and Re 

statement of the Law, Thomas I. Parkinson, 

New York City 


Saner, of 
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Long, Wichita. 


session of 


Parallels 


Rose Gardens, 


The 


SECTIONS 
10:30 a.m. Criminal Law, 
Paul, Minn. 

10:35 a.m. Comparative Law bureau, 
M. Smithers, Philadelphia, Pa. 
10:40 a.m. Judicial Section, Pierce Butler, 

ington, D. C. 
10:50 a.m. Legal Education, Silas H. Strawn, 
Chicago, Ill. 

11:00 a.m. Patent, Trademark & Copyright Law, 
Otto R. Barnett, Chicago, III. 
11:10 a.m. National Conference of 

sioners on Uniform State Laws, Nathan 
liam MacChesney, Chicago, IIl. 
20 a.m. Public Utility Law, Chester I. Long, 
Wichita, Kansas. 
:30 a.m. Conference of Bar 
gates, W. H. H. Piatt, Kansas City, 
CoMMITTEES 
40 a.m. Professional Ethics and 
Thomas Francis Howe, Chicago, III. 
50 a.m. Commerce, Trade and Commercial 
Law, W. H. H. Piatt, Kansas City, Mo 
2:00 Noon. Practice in Bankruptcy Matters, 
Henry Deutsch, Minneapolis, Minn 
10 p.m. Use of Word “Attorney,” William H 
Lamar, Washington, D. C. 
20 p.m. Publicity, Frederick A. Brow 
cago, Ill. 
30 p.m. 
cago, Ill. 
‘40 p.m. Memorials, W. Thomas 
more, Md. 
50 p.m. Membership, Frederick | 
Albany, N. Y. 
1:00 p.m. Adjournment. 
Wednesday Afternoon, July 9th, at 2:00 o'clock 
Committee Reports. The names of Chairmen 
are given below: 
2:00 p.m. American Citizenship, R. E. L. Saner, 
Dallas, Texas. (Report will be presented by 
F. Dumont Smith, Hutchinson, Kans.) 
2:15 p.m. International Law, James 
Scott, Washington, D. C. 

2:30 p.m. Law Enforcement, 
man, New York City. 
2:45 p.m. Jurisprudence and Law 

Everett P. Wheeler, New York City 
2:00 p.m. Judicial Ethics, William 
Taft, Washington, D. C. 
3:30 p.m. Increase of Judicial Sal 
Andrews, Raleigh, N. C. 
Wednesday Evening July 9th, at 8:00 o'clock 
\ddress by James Hamilton Lewis, “Our New 
Ira in International Government.” 
Thursday Morning, July 10th, at 10:00 o’clock 
Committee Reports. The 
are given below: 
10:00 a.m. Federal Taxation, Charles Henry 
ler, Washington, D. C. 
10:20 a.m. Revision of Federal Statutes, 
Gaither, Greensburg, Pa. 
10:30 a.m. Uniform Judicial Procedure, 
W. Shelton, Norfolk, Va. 

10:40 a.m. Noteworthy Changes in Statute Law 
Joseph P. Chamberlain, New York City 
10:50 a.m. Admiralty and Maritime Law, Charl 

C. Burlingham, New York City. 
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Monday, July 7, 10 A. M. 

00 a.m. Address of Chester I. Long, of Kansas, 
Chairman. 

:15 a.m. Report of Secretary. 

20 a.m. Appointment of Committees. 

30 a.m. “Indeterminate Permits and 

Henry L. McCune of Missouri. 

00 a.m. “The Value of Co-operation in Public 
Utility Valuations,” Harry G. Taylor oi 
Nebraska. 

30 a.m. “Legal Right of 
Fix Rates,” C. M. 

Noon. 

bers of 
desired. 

:30 p.m 


Fran 
chises,” 


Utility to Primarily 

Bracelen of New York. 
Questions to be submitted by mem 

the Section upon which discussion is 


Miscellaneous business. 
Monday, July 7, 2:30 P. M. 
(Title to be supplied), 
New York. 

(Title to be supplied), William D. B 

Pennsylvania. 

(Title to be supplied), Carl D. 

son, New York. 

(000 p.m. “Avoidance of Unnecessary Competi 
tion by Company or Public,” William Cham 
berlain, Iowa. 

30 p.m. Reports of Committees. 

45 p.m Election of Officers. 

(00 p.m. Miscellaneous Business. 

Monday, July 7, 8 P. M. 

(00 p.m. General discussion of the matters sub 
mitted at the former sessions. 

Miscellaneous Business. 

\djournment. 
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Invitation from Paris Bar 

Since publication of the last issue of the Jour- 
nal, President Saner has received an invitation from 
M. Manuel Tourcave, president of the Paris Bar 
\ssociation, for the American lawyers to visit Paris 
and to be entertained by the bar of the city during 
their European trip. The letter of invitation was 
tranmitted by Ambassador Jusserand, who accom- 
panied it with the following communication: 

AMBASSADE 

REPUBLIQUE FRANCAISE 
Aux Etats-Unis 


DE LA 


Washington, April 30, 1924. 
Dear Mr. President, 

I am asked by my government to see that you duly 
receive the enclosed letter written to you by the “Baton- 
nier de l’ordre des Avocats” of Paris (President of the 
Paris Bar Association). 

This organiaztion is most desirous that when the 
American Bar Association has concluded its visit to Eng- 
land, the honor of a visit to France be granted us. You 
might if you thought it desirable make it a brief one, with 
time enough however for a reception by the President 
of the Republic, at the “Palais de Justice,” offered by 
the Paris Bar Association, and one at the “Hotel de 
Ville” by the Municipality. 

The friendly acceptance of this invitation is greatly 
desired and I beg to express the hope that it may be 
favorably considered by you and by the American Bar 
Association 


I have the honor to be 


Sincerely yours, 
(Signed) Jusseranv 

President Saner replied to Ambassador Jusse 

rand and to M. Tourcave expressing his deep appre- 

ciation of the invitation and stating that it had been 

referred to Hon. John W. Davis, No. 15 Broad 

Street, New York City, Chairman of the London 

Committee 
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Special London Meeting 


ECRETARY W. THOMAS KEMP, of the Ameri- 

can Bar Association, has just returned from Lon- 

don, where he went to confer with Mr. J. Leonard 
Crouch, Secretary of the English Reception Committee, 
and Mr. E. H. Coleman, Secretary of the Canadian 
Bar Association, about arrangements for the London 
meeting in July. He also met the entire English com- 
mittee and found them all most cordial and enthusiastic. 
They regard the coming meeting as the most notable 
aggregation of lawyers that has ever been held, and 
are fully prepared to do their utmost to make the oc- 
casion as enjcyable as it will be notable. The names 
of this committee have already been published in the 
JourRNAL, with the exception of Sir Claud Schuster. 
Secretary to Lord Chancellor Haldane. 

Secretary Kemp brought back the program for 
the London meeting, subject to change if necessary, 
and other details of interest not only to those who ex- 
pect to go but also to the Association generally. 

The English Courts will be in session at the time 
and abundant opportunity will be given to see the 
courts and also inspect the Records. The program is 
necessarily confined to one week, July 20 to 26. Al! 
visiting members will receive equal consideration. In 
order to accomplish this most desirable end, the pro- 
posed dinner at the Westminster Hall has been changed 
into an opening meeting with adresses of welcome and 
responses. The dinners at the Inns of Court will be 
duplicated on successive evenings so as to care for half 
of our members each evening. Finally, the Lord 
Mayor’s dinner in the Guild Hall will be supplemented 
by other dinners of equal interest and importance. As 
soon as the final list of members going to London can 
be compiled (about June 10) the Committee will assign 
our members to the various dinners, and due notice will 
be given to all on board the three ships, Berengaria., 
Laconia and Aquitania. 

The headquarters of the Association will be estab- 
lished at the Richelieu. Room, main floor of the Hotel 
Cecil, from July 17 to 26. Here all invitations and 
cards will be distributed upon application therefor. 
Likewise all mail addressed to our members in care of 
A. B. A. Here also an information bureau will be 
established by Mr. Crouch, whose assistants will 
answer inquiries about locations, functions, routes, 
visits to Law Courts and Record Office, ete. 

All members should take notice that they must 
secure their hotel reservations before departure. The 
hotels are already much crowded, and in July it will 
be impossible to secure rooms at leading hotels unless 
engaged in advance. The members of the A. B. A., 
London, have been cordially invited to visit the Bench 
and Bar of Scotland, Ireland and France, after leaving 
London. Sec. Kemp conferred with the representa- 
tives of each of these countries and promised to convey 
their invitations to Association members by announce- 
ments in the JouRNAL and otherwise. Briefly these in 
vitations are as follows: 

(a) Scotland: Invitation from Mr. Conde Sand- 
erman, Dean, and Mr. Charles H. Brown, Vice-Dean 
of the Faculty of Advocates of the Scottish Bar, to 
entertain not over 200 on July 28 and 29 at (1) Ban- 
quet on one evening, and (2) Conversazione in Parlia- 
ment House on the next, ladies included in latter func- 
tion. Members accepting these invitations should 
notify Mr. Charles H. Brown, 17 Northumberland 
St., Edinburgh. 

(b) Ireland: Invitation from Lord Chief Justice 


Hon. T. F. Malony, Chairman and Hon. Secretary of 
the Benchers of King’s Inns, to entertain about 200 at 
(1) Dinner at King’s Inns, Dublin on July 30 and (2) 
Reception in the Castle of Dublin, ladies included (date 
to be arranged.) Members should notify Mr. Gerald 
Horan, Sec. to Lord Chief Justice Malony, 35 Fitz- 
william St., Dublin 

(c) France: Invitation from M. Manuel Tour- 
cave, Batonnier and M. Albert Salle, former Batonnier 
of the Ordre des Avocats a la Cour d’ Appel de Paris, 
to entertain members and ladies at any time between 
July 28 and 31, at various important functions to be 
definitely fixed when the number of guests can be 
ascertained. Members should notify M. Albert Salle, 
5 Place Malesherbes, Paris. 

It is realized that many members will have made 
definite engagements, prior to departure, for various 
tours leaving London about July 26, but it is earnestly 
hoped that some of these members, and also others not 
engaged to make any tours, can personally accept one 
or more of these invitations, and will notify the re- 
spective hosts as soon as possible by direct letter 

While in London, Sec. Kemp conferred with those 
having in charge the selection of a suitable location for 
the Blackstone statue, and also Mr. Paul W. Bartlett, 
the American sculptor, who is busily engaged in his 
work upon the statue at his Paris studio. Mr. Bartlett 
has given him several photos of his model for the 
statue and has furnished the following brief descrip- 
tion: “Sir William Blackstone is represented standing 
clothed in his robes, tippet and ermine mantle. He 
holds in his left hand a volume of his Commentaries 
and his right hand leisurely plays with his mantle. It 
is proposed that the statue should be in bronze, 8 ft. or 
8 ft. 6 inches high, according to the scale of surround 
ings. The bronze would weigh approximately 1.5( 
pounds. The pedestal should be a low one, say three 
feet high and would have the same weight \ tenta 
tive full-size model in plaster will be ready to put in 
place in July, and after that the bronze statue will be 
substituted.” 

Chief Justice Taft,.Chairman of the Blackstone 
Committee. has cabled Lord Chancellor Haldane, form 
ally tendering the statue as a gift from the American 
Bar Association to the English lawyers, and the Lord 
Chancellor with the assistance of the English Com 
mittee has been requested to select the location, with 
the approval of the sculptor. 


Visit of the American Bar Association, 
London, July, 1924 


Program as Amended, May 2, 1924 
(Subject to further changes) 
Saturday, July 19 
Arrival 
Sunday, July 20 
Services in Westminster Abbey (400 each) 

SPP piace. 10:15 a. m. and 3:00 p. m 
Services in St. Paul’s (any number) 10:30 a.m 
Services in Westminster Cathedral (any num- 

ber) m. 

Mon., Tues., Wed. and Thurs. Mornings, 

July 21, 22, 23 and 24 
Record Office, special visits with guides..... 
10:30 a. m. to 12:30 p 
Law Courts, special visits with guides....... 
10:30 a. m. to 12:30 p 
(All members in parties to be formed 
for above visits) 
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Harold B 


Planning Law School Luncheon at London 


_ Alumni of the Cincinnati Law School are plan- 
ning a luncheon to be held in London during the 
meeting of the American Bar Association in that 
city. Former Cincinnati Law School men who 
expect to be able to attend are requested to notify 
Mr. Harry F. Bell, Mansfield, Ohio. 


Subsidiary and Allied Bodies 

Following are the dates for the meetings at 
Philadelphia of the subsidiary and allied bodies of 
the Association: Commissioners on Uniform State 
Laws, July 1-7; Section Public Utility Law, July 
7; Bar Association Delegates, July 7; Section of 
Criminal Law, afternoon and evening sessions, July 
7; Section of Legal Education, July 7; Patent Copy- 
right and Trademark Section, three sessions, July 
7; Comparative Law Bureau, July 8; Judicial Sec- 
tion, afternoon and evening sessions, July 7; Asso- 
ciation of Attorneys-General, three sessions, July 7. 


Hotel Accommodations At Philadelphia 

The table in this issue showing the rates of 
the various hotels in Philadelphia will assist mem 
bers in making suitable reservations of accommo- 
dations for the meeting. All applications for reser- 
vations should be addressed to Harold B. Beitler, 
1612 Market Street, Philadelphia. The Bellevue- 
Stratford, Broadway and Walnut Streets, will be 
headquarters for the association, but the others are 
conveniently located. The Adelphia is two blocks 
from headquarters ; the Aldine, six; Belgravia, five; 
Green’s Hotel, seven; Longacre, one; Lorraine, 
seven; Majestic, thirteen; Pennsylvania, twenty- 
five; Robert Morris, six; Rittenhouse, nine; Ritz- 
Carlton, opposite headquarters; St. James, one; 
Stenton, two; Sylvania, two; Vendig, four; Wal- 
ton, one. 


HOTELS 
Plan) 
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Par. R. & B. 
$20-23-25-30 


Double 
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$8—10 
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$5t 
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$4-8 
$2.50—4 
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$3.50-4 
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$5 
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$6-—-8 
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$3-4-5 $12-15 


the Bellevue-Stratford are for rooms on the open 


per person, in addition to room rate. ; 
th bath, $8: double with bath, $13; 2 rooms with bath, 2 persons, $14-18 


prices are for inside rooms, higher for front rooms 


Beitler, 1612 Market St., Philadelphia, Penn 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in 
Current Legal Periodicals 


I Among Recent Books 


Dean Pound on Interpretations of Legal History 


fication of law—its ultima ratio—to be found in 

this, namely, that it embodies what is “right”? 
Or in that it protects liberty? Or in that it ex- 
presses the will of the majority, or of a dominant 
class? Or in that it interests of indi- 
viduals or groups? Or in that it fulfills some other 
function? What court of last resort shall decide 
between these claimants? The seventeenth and 
eighteenth centuries appealed to “reason”; and got 
a verdict which Blackstone stated in the familiar 
words “it is the business of law to protect these 
absolute rights.” The nineteenth century took a 
change of venue and appealed to history. And what 
does history declare? To examine the answers 
which the historical school professed to discover is 
the first task which Dean Pound? has set for himself 
in his /nterpretations of Legal History. His second 
task, to which the historical approach is intended 
to lead, is to find out what theory of the nature and 
aim of law will best serve the needs of the present 
day. 

The great significance of the book for the stu- 
dent of thought is not in the erudition involved in 
tracing the work of the historical school, nor in the 
critical power evinced in analyzing the various 
theories which members of that school extracted 
from their readings of legal history, but rather in 
the shift which is made in our question when we 
ask, “What theory best serves our purpose?” in- 
stead of, “What theory does history establish ?” 

Certain schools of philosophy will promptly chal- 
lenge this shift. Is not the primary question, they will 
demand, what is the true theory? Let us first settle this 
by an appeal to reason, or to history; then we may go 
on to ask how we may adjust ourselves and our insti- 
tutions—courts, legislatures and public opinion—to 
the true and solid basis. But if we proceed by ask- 
ing first what theory is valuable for society to hold, 
we shall betray ourselves and run the risk of com 
ing to grief in case our supposedly valuable theory 
turns out to be a false one 

Very well, answers Dean Pound, in effect, let 
us then ask, which is the true theory? The doctrine 
of the rights of man which the eighteenth century 
derived from reason to issue in the over- 
throw of institutions. Burke, Bentham, and Hegel 
alike condemned the rationalistic method. The his- 
torical school proffered instead of abstract and a 
priori deductions a method of sober inquiry: “What 
does history show? What does the whole evolu- 
tionary process disclose as its determining prin- 
ciple?” This method sounded It was 


[ the essence, the fundamental principle and justi- 


secures the 


seemed 


promising 


1. Interpretations of Legal History 
Studies in English Legal Histor) New 
pany, 1923. Pp. xvii, 171 


put forth persuasively by Savigny, and the nine- 
teenth century set out with enthusiasm on the 
quest. But it turned out that men used the name 
of historical method in order to discover 
history that particular view which they 
less consciously sought. One group found the 
of right unfolding in history; 
freedom; a third the process of struggle; 
the all-compelling power ef economic forces 
others seek a determining factor in the influence of 
great personalities, a Coke, a Mansfield, or Mar- 
shall. In the presence of these more or less con 
flicting theories “we must give up the quest for 
one solving idea. The actual legal order is n 
simple rational thing. It is a complex, more or 
irrational thing into which we struggle to 
reason.” (p. 21.) 


in legal 
more or 

idea 
another the idea of 
fourtl 


Still 


l 


Perhaps each of the interpretations cited 
an element of truth. Perhaps then the “t1 
theory is that the legal order is a composite of many 
forms and motives. But such a “true” theory 
us little aid in finding the next step whi 
should take in its perpetual task of reconciling 
need of stability and the need of change.” 
task a conception of law under the analo 
“engineering” seems to Dean Pound more pz: 
ing. 

The nineteenth century theories all conceived 
of a slow and ordered succession of events and ot 
institutions. They were agreed upon the futility of 

action. They sought stability through 
the establishment of principles of growth. As ovet 
against a constructive rationalism which at 
reached such radical conclusions as those of the 
American and French revolutions the nineteenth 
century in effect substituted the authority of a 
cosmic or historical process for the authority of 
deity. As contrasted with such a relatively passive 
theory of the part which conscious effort may play 
in the legal order, all recent philosophies are phil- 
osophies of action. “What is the great purpose of 
law and how can juristic writers promote this put 
is the angle of approach, rather than, “What 
is the essence of law as discovered in pure reason?” 
or “What is the necessary process of its evolution: 
As contrasted with rationalistic or historical 
this may be called a functional attitude. An exper! 
mental method of testing whether a given principle 
is meeting needs is its natural correlate, for which 
there is high judicial authority. The federal 
preme court has virtually declared that there is 
absolute idea of the state which determined 
fallibly just what its powers should be, and 
absolute idea of individual rights which limits 
rigidly the authority of the state. If tl 
power “extends to all the great public needs” 
also a natural correlate that in a changing econon 
and social order new public needs will from time 
time 1 require a work of engineering to 
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implications of Myer’s “History of the Supreme 
Court” to believe that political parties are as deeply 
interested in appointments to the court as they are 
in elections to Congress and for approximately simi- 
In the long run the will of the people 
is found to influence law as well as other institu- 
tions, and if economic motives enter into the will 
of the people, they will also enter into law. 

But granting that parties or other groups seek 
to secure the election or appointment of judges 
whose views are those of the party or group sup- 
porting their candidacy, does it follow that the de- 
cisions of the courts will be influenced by economic 
motives? Not often in the sense that a judge would 
consciously make a decision at variance with what 
was required by the law as he conceived and under- 
stood it. The point rather is that he has been 
selected, if a conservative, because he has in the 
past seen things from the conservative point of 
view and has given weight to familiar considera 
tions, the importance of which has been impressed 
upon him by his whole experience in dealing with 
property. The judge of radical tendencies habitu- 
ally thinks of certain other considerations, Cet 
tain may appear much more 
important than interests of property. When these 
conflict, as often they do, | know of no absolute 
principle that can decide which in a given case 
shall be given preference. In a changing society 
the law necessarily leaves a considerable latitude. 
The judge differs in no wise from other sincere 
and conscientious men if he appreciates more read- 
ily the values that are familiar to him and if he 
feels that it is his duty to remain true to the 
principles which he held when appointed and be- 
cause of which he was appointed. In the case of 
the federal supreme court where many of the issues 
are matters of national policy rather than of clear 
law this general attitude has always played a large 
role. 

In his suggestions for what he calls “An En- 
gineering Interpretation,” Dean Pound makes use 
of William James’ formulation of the guiding prin- 
ciple for ethical philosophy as that of satisfying 
at all times as many demands as we can. One 
always hesitates to carp at any utterance of 
James. He was so vital and many-sided a human 
being that he was pretty certain to have a great 
truth behind almost any statement, however one- 
sided it might seem to be. Yet undoubtedly he 
did not always concern himself with the exact 
employment of terms. The question which James’ 
principle suggests is of course the very old question 
of the distinction between men’s demands and their 
needs. Is it true “that the essence of good is 
simply to satisfy a demand,” or on the other hand 
true, as John Stuart Mill wrote, that there 
“certain things of which the demand of the 
y no means a test; things . . . the 
want of which is least felt where the need is 
greatest”? This same antithesis has found fre- 
quent expression in legal and political theories in 
the opposition between “the will of the people,” 
which may be supposed to register demands, and 
the standards supposedly set by reason or wisdom. 
It is analogous in certain respects at least to the 
antithesis between democracy and aristocracy which 
has not yet reached any final solution. In the 
sphere of psychology and ethics it takes the form 
of contrast between a broad satisfaction of impulses 
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and desires on the one hand and a selection of 
certain impulses for development and of others for 
inhibition or control on the other. 

What are the merits of these two contentions? 
The fact that men have argued, persuasively and 
persistently, on behalf of each ever since the days 
of Plato raises a strong presumption that each side 
has a half truth. The great argument for reason 
and wisdom as criteria is perhaps the more obvious 
of the two contentions since the distinguishing 
mark of man is his ability to reflect and compare, 
to take a long view rather than a short view, to 
survey a wide range of possibilities instead of act- 
ing upon immediate impulses or present demand. 
The conclusion seems inevitable that the path of 
wisdom for reasonable individuals or political 
groups is in guidance by wisdom and intelligence 
and government by those who possess in the high 
est degree wisdom and intelligence. Who can cavil 
at this conclusion? 

Yet experience shows not merely that the un 
reasonable may have frequently rejected the au 
thority of the seemingly wise and intelligent few, 
not merely that imperious demands of impulse and 
passion have protested against the control of the 
rational principle, but that many wise men have 
advocated the principle of democracy even when it 
meant their own rejection as leaders, and that with 
in the individual, reason itself has not infrequently) 
questioned its own adequacy. The fact appears 
to be that any group, however intelligent, if segre 
gated from broad contacts tends to become rigid 
and limited in its conceptions of good and that it 
is only through the constant expression of the evet 
new demands of men that the way to good is 
kept open, even though these demands may be often 
ill-considered and in some cases injurious to those 
who make them and to the whole community. 
Rationalism has been liable to conceive the good 
for man in fixed forms and to fail in doing justice 
to the ever-enlarging capacities of human nature 
It is true that the demands of the market are not 
a test of our needs just as it is true that majorities 
are often wrong. Nevertheless, we have a legiti 
mate hesitation in trusting any authority to deter 
mine needs for us 

Otherwise stated, the problem is that of rec 
ognizing an experimental good which yet is not 
without the aid and guidance of intelligence; or, 
in political terms, of making it possible for a de 
mocracy to avail itself more effectively of scientific 
guidance while not losing the ultimate responsi 
bility and moral education which come from mak 
ing ultimate decisions. Can morality at the same 
time be an adventure into larger possibilities and 
an ordered adventure? Can government be at the 
same time democratic and intelligent? Can law 
in the language of Professor Pound’s fundamental 
antithesis provide for both order and change? 
Here we come at the end to the fundamental prob- 
lem at once of law and of life and when we have 
stated the question broadly enough we recognize 
that it is not the kind of problem for which we 
find a complete solution. It is rather a constantly 
shifting task which is to be. worked out step by 
step, and this is well suggested by the analogy of 
the engineer, provided we interpret it in the broad- 
est sense and understand an engineering which 
considers ends as well as means, for law and life 
are at once a process and a fixed structure. Dean 





Pound’s book is a notable contribution toward a 
better general philosophy as well as to the more 
immediate problem of legal philosophy 


James H. Turts 


The University of Chicago. 


Law and the Humanities. A lecture delivered 
by J. E. G. de Montmorency at University College 
Nov. 24, 1922. New York: Oxford University 
Press, American Branch. Pp. 20. Price $0.50 
In his lecture on Law and the Humanities, Pro 
fessor de Montmorency sets forth persuasively the 
service of the law to humanism and pleads for the 
inclusion of the elements of English law in the re 
quirements for a degree in the Arts courses, and 
further, for the inclusion in the school curriculum 
for all elder children of some definite instruction 
in the broad principles and the homely applications 
of law. This he urges on the ground both of the 
interest which law possessés as a living thing, and 
of the ideals of justice and equity for which law 
stands—“it (law) is ultimately identifiable with 
the Love which binds men together.” 

James H. Turts 


Eight Great American Lawyers, by Horace H 
Hagan. Oklahoma City: Harlow Publishing Co 
Pp. 293. $2.50—Brief biographical sketches of 
Luther Martin, Wm. Pinkney, Wm. Wirt, T. A 
Emmett, Seargent Prentiss, Rufus Choate, Judah 
P. Benjamin and Wm. M. Evarts. That dealing 
with Benjamin is perhaps the most interesting of 
the group. The writer’s self-imposed limits natu 
rally precluded all effort at a complete study of 


these great lawyers, but he has given series of 


highly readable and entertaining summar.?s of the 
high points in their characters and career It is 
the sort of a book that can be read with profit by 
laymen as well as lawyers. There is a certain 


oratorical tendency in the style which seems to 
suggest a literary affinity with the style of the pub- 
lic men of the nation’s earlier years 
Testimonial to Hampton L Carson 

rhe fiftieth anniversary of the admission to the 
bar of Hon. Hampton L. Carson, former president 
of the American Bar Association, was made the 
occasion for a testimonial by his friends and asso 
ciates at the bar, in appreciation of his. long, dis- 
tinguished career. This testimonial took the form 
of a beautifully engraved document setting forth 
his services as Attorney-General of the state, as 
president of the American Bar Association and the 
Bar Association of Pennsylvania, as vice-chancellor 
and as chancellor of the Law Association of Phila- 
delphia, as a teacher in the University of Pennsyl 
vania Law School, as a member of the Board of 
Law Examiners, as historian of the Supreme Court 
of the United States, as an authority on the origin 
and development of the law, and as a collector of 
books, manuscripts and works of art relating to the 
law. It is signed by Chief Justices, Judges, city 
officials, professors and men prominent in every 
branch of the law throughout the State and country 
Included among the dozens of congratulatory letters 
received by Mr. Carson were messages from Chief 
Justice Taft; R. E. L. Saner, president of the Amer- 
ican ?-r Association; Richard E. Cochran, president 
of the Pennsylvania Bar Association; Walter C. 
Douglas, Jr., secretary of the State Board of Law 
Examiners; Attorney General Woodruff and Sena 
tor Pepper 
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‘é RIV Ai OWNERSHIP—Its_ Characteris- 
P tics and Legal History in the United States,” 
forms the subject discussed by Hugh E. Willis 

in Illinois Law Quarterly for April. Mr. Willis traces 
the changes wrought in our conception of private own- 
ership and the growth of regulation, and concludes that 
“private enterprise must be socialized in function and 
obligation, not transferring ownership to the state, 
but by modifying the scope of the rights, privileges, 


powers and im1 

Henry W 
versity Law Scl 
in University of 


ties included in private ownership.” 
gerton, George Washington Uni- 
begins an article on “Legal Cause” 
ennsylvania Law Review for March. 
Mr. Edgerton presents the thesis that “it neither is nor 
should be possibl extract from the cases rules which 
cover the subject and are definite enough to solve cases: 
that the solution of cases depends upon a balancing of 


considerations which tend to show that it is, or is not, 
reasonable or just to treat the act as the cause of the 
harm—that is, uy a balancing of conflicting interests, 


individual and social; that these considerations are in- 
definite in number and value, and incommensurable: 
that legal caus« attachable cause. I believe 
that, while logi iseful in the premises, it is inade- 


ustly 


quate; that intuit is necessary and certainty im- 
possible.” His treatment of the many vexatious ques- 
tions present the topic throws helpful light on 
them. In the same journal Hugh E. Willis, Indiana 


University S 
question 
can Law of Contra 

Under the title 
Trade Comm*tssio) in 
March, Gregory 
versity, contribute 


f Law, begins a discussion of the 
“What Consideration in the Anglo-Ameri- 
Jurisdiction of the Federal 
California Law Review for 
lankin, George Washington Uni- 
s a thorough study of the questions 
indicated by the In Illinois Law Quarterly for 
April, the same author presents a detailed review of 
practices found to be unlawful by the commission. 
The article is f the Federal Trade 
Commission.” 
Yale Law Journal for April contains an exceed- 
ingly thoughtful and helpful analysis of “The Stock- 
holder’s Suit—Corporate and Individual Grievances,” 


t 


,aer , 
a functions 


by Garrard Glenn. In the same journal, James W. 
Garner, University of Illinois, presents a very inter- 
esting outline of principles of “French Administra- 
tive Law,” whicl e tells us, “has become a system of 
law whose prin 1 object is to protect private’ indi- 
viduals against irbitrary and illegal conduct of the 
administrative authorities and to insure reparation to 
those who have suffered injuries on account of the 
faults of those a rities. The degree of protection 
which it provide 1 the certainty of reparation which 


it assures are 


1 


greater than that which is 
afforded by the yf any other country.” 

Professor Austin Wakeman Scott, Harvard Law 
School, has carefully analyzed the questions arising in 
connection with nveyances Upon Trusts Not Prop- 
erly Declared,” in Harvard Law Review for April. He 
treats of bot! nsfers inter vivos and testamentary 
dispositions upon oral trust, classifies the decisions re- 
lating thereto, and suggests that it is time “to make a 
reexamination of the purposes of the Statute of Frauds 
and of the Statute of Wills, and to attempt to ration- 


tinctly 


alize the principles governing the operation of the 
statutes in orde accomplish those purposes.” In 
Illinois Law Review for April, Professor Albert 


Kocourek, under tl 


title “4A Comment on Moral Con- 
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sideration and the Statute of Limitations,” finds the 
“anomalous and conflicting mass of rules which has ac- 
cumulated, as a judicial gloss on the statute of limita- 
tions,” to be comparable “both in its creation and in its 
effects to the great mass of decisions on the statute of 
frauds,” and suggests the need of legislative reforma- 
tion. 

Two technical subjects are given detailed examina- 
tion in Michigan Law Review for April. Professor 
Lewis Mallalieu Simes, Ohio State University, argues 
that “no good reason exists why easements in gross 
should not be held to be assignable,” in an article en- 
titled “The Assignability of Easements in Gross in 
American Law.” Prof. Horace Wilgus, University of 
Michigan, collects and discusses the cases dealing with 
“Arrest Without a Warrant.” 

Sidney Post Simpson, Washington, presents an 
interesting discussion of “Due Process and Coal Price 
Regulation” in Iowa Law Bulletin for March. Mr. 
Simpson argues against the constitutionality of such 
regulation except in the case of emergencies, and thinks 
that even then it operates only as a palliative, of little 
real value to the public. 

Under the title “Implied Warranties of Quality in 
Sales of Articles Under Patent or Trade Names,” in 
Wisconsin Law Review for April, Ray A. Brown sup- 
ports the view that the Sales Act should not be held 
to abolish the warranty that goods are reasonably 
suited for the purpose for which made in the case of 
sales of articles by patent or trade name. 

Cornell Law Quarterly for April contains an able 

address by Cuthbert W. Pound, Associate Judge, New 
York Court of Appeals, upon “The Relation of the 
Practicing Lawyer to the Efficient Administration of 
Justice.” In the same journal appear articles by Alvin 
E. Evans, George Washington University, on “Prop- 
erty Interests Arising from Quasi-Marital Relations,” 
and by Roscoe E. Harper, on “Liability of Directors 
for Creating Excessive Indebtedness.” 
Interesting questions are suggested and discussed 
by Frederick A. Johnson in an article entitled “Some 
Constitutional Aspects of Prohibition Enforcement” in 
Central Law Journal for April 5, 1924. 

Under the title “Retroactive Excise Taxation,” 
Julius H. Amberg argues forcefully against the consti- 
tutionality of the existing retroactive tax upon trans- 
fers inter vivos made in contemplation of death em- 

bodied in the Federal Estate Tax Act. The article 
appears in Harvard Law Feview for April. 

Horter F. Wright, Elk Hill, Virginia, contributes 
an article upon “The Action for Breach of the Mar- 
riage Promise,” in Virginia Law Review. After dis- 
cussing its origin, its morality, and considerations of 
public policy regarding it, he concludes that “the ac- 
tion from breach of the marriage promise, an action 
peculiar to the common law, anomalous in character, 
grown up on a fallacy, based on ill-conceived ideas of 
public policy and the needs of society, a cause of untold 
injustice and unhappiness and abuse of legal remedies, 
doing little real good, superfluous as a means of pre- 
venting wrong and wholly failing to accomplish the 
end supposed to have been intended, should be abol- 
ished. It is a barbarous remedy, outgrown by advanc- 
ing civilization and like other outgrown relics of a 
barbarous age, it must go.” 

Rosert H. Freeman. 

Law School, University of Maryland. 
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AN U NW ISE ME ASURE 

We do not pretend to know or name the 
motives behind the effort to destroy the 
power of the Federal judges to express their 
opinion as to the credibility of witnesses or 
the weight of evidence and, further, to re- 
quire them to deliver their charges to the 
jury in writing and before the argument of 
counsel, except in states where the law per- 
mits the state trial judge to act according to 
the present federal practice. 

But we know that there should be only 
one motive and only one test to be applied in 
such a case. Both are embodied in the ques- 
tion, “Does the proposed change promise to 
improve the administration of justice in the 
federal courts ?”’ 

The object of courts is to administer 
justice efficiently. They do not exist to reg- 
ister in their form and procedure passing 
views based on a mere desire for change, on 
political and personal preferences, on ideas 
of what may best serve the purposes of law- 
yers practicing at the federal bar. Justice, 
Justice and still more perfect Justice,—that 
is the idea and the ideal of the courts of the 
land. 

Judged by this standard, the proposal is 
wholly indefensible. It will not make the 
federal courts more efficient. It will have 
the contrary effect. When speaking of so 
high a matter, let us speak plainly. The in 
disputably greater efficiency of the federal 
courts as compared with the vast majority 
of state courts, of English criminal courts as 
compared with our own, rests on the power 
which the presiding judge has to control the 
proceedings. 

He can express his opinion as to the 


weight of the evidence and the credibility of 


witnesses, provided the jury is given to un 





derstand that the opinion is not binding on 
it. The jury is thus given the invaluable ad- 
vantage of an expression from the only im 

partial agency concerned in the presentation 
and conduct of the case. He can instruct the 
jury orally after counsel have concluded thei 
argument. He can thus clarify the issues, 
dispel the fogs of prejudice and passion per- 

haps created by the argument of svenes and 
that in the most impressive manner possible 

A theoretically perfeet jury, such as ex 
ists only in the imagination of the platform 
orator, might not need this assistance. The 
actual jury which we see at work in the ad 
ministration of Justice needs it, and where 
it gets it, we have no doubt appreciates it. 
Justice as an abstract idea is perfectly plain, 
but as a concrete and fundamental part of 
a national system, it needs impartial expert 
assistance and needs it badly. No mere 
theory ean obscure this plain condition. 

Why this attack on the power of the fed 
eral judge to express an opinion as to the 
credibility of witnesses or the weight of the 
evidence? Has the power been abused? 
It may have been, but only in isolated in- 
stances. Appellate courts have in the past and 
can in future correct these cases. The system 
should not be changed for such an insufficient 
cause. Have the federal courts been rendered 
less efficient? Compare their records with the 
majority of state courts! Ask a criminal 
where he would rather stand trial—in a state 
or a federal court! 

Again, why make the judge write a let 
ter to the jury instead of speaking to it 
frankly, clearly, face to face? What does a 
man generally do when he has something of 
great importance to communicate to another 
of the effect of which he wants to be sure 
write him a letter or see him and speak 
him? Which has the most influence with the 
average man such as makes up the juries of 
federal courts—plain speech or writing, the 
very appearance of which is likely to fill him 
with a sense of something difficult and mys 
terious? These questions answer themselves. 

Furthermore, why give the last word to 
the lawyers instead of the judge? Which is 
more likely to employ its great influence with 
an eye single to the administration of Jus 
tice? To deprive the judge of this power is 
not to abolish it. It is merely to transfer it 
to counsel. Making the Judge a mere mod 
erator will not make counsel more moderate 
in their efforts to use all available means to 
carry their point with the jury. Strengthen 
ing the partiality of counsel will not promote 
the impartiality of Justice. 
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This old common-law power which the 
federal court preserves in its entirety is a 
jewel which some states have thrown away. 
That is no son why congress should at 
tempt to throw it away. Nor need we hastily 
assume, f matter, that congress can 
do it. That is a question which would arise 
in case the mistaken effort now under way 
at Washington 
of the chang 

Those who have studied carefully the 
administration of Justice in our country are 
generally agreed that one of the reasons why 
Justice halts and crime is insolent is the fact 
that in so many states this old common-law 
judges has been taken away. 

articles in any well-consid- 
naking the administration of 
cient as possible must be the 
this power to the courts,—if 
not prepared to maintain and 
he ground of inherent right. 
irts stand as a bright example 

er means and point the way 
id genuine reform. 

Congress is justly solicitous about the 
public domait It should be equally solic- 
itous about the tried and approved methods 
g Justice in the national 
a rich domain of even 
greater importance. To throw away a great 
idea with all the benefits that its application 
to social needs involves is a tragedy of waste 
and recklessness, none the less great because 
not plainly perceived by all. The path that 
leads to an efficient administration of Justice 
should not be made more difficult than it al- 
ready is by hasty and ill-considered measures 
whose consequences will be certain and dis 


should result in the passage 


roposed. 


power of the 
One of the 1 
ered plan ro! 
Justice as ef 
restoration oj 
the courts aré 
exercise it 
The federal cot 
of what this p 
to ultimate a1 


of administeri1 
courts—for thev are 


istrous. 

Judge Everett P. Wheeler and Judge 
William L. Ransom, of New York, chairman 
and vice-chairman of the American Bar As- 
mittee on Jurisprudence and 
have sent out a letter to vari- 
ous officers and members of the Association 
on this important subject. It is printed on 
page 303 of this issue and should be read by 
all. It shows the Association’s attitude 
toward such efforts to shackle Justice. 


sociation con 


Law Reform, 


MEMBERSHIP 
This issue of the JoURNAL is being mailed 
to 21,326 members of the American Bar Asso- 
ciation. This is, of course, the high mark for 
\ssociation membership to date, but in view of 
the record of the past four vears, it may safely 


be regarded as a mere stage in the onward 
march of the organization. Each year adds its 
quota and will surely continue to do so in fu- 
ture. 

These results which, trom a comparative 
standpoint, are truly remarkable, have been at 
tained through the efforts of the Association's 
well organized Committee on Membership, with 
the enthusiastic cooperation of great nugnbers 
of individual members. No movement to in 
crease our numbers could hope to be successful 
to any great extent in the absence of such a 
spirit and such assistance on the part of the 
membership in general. Fortunately, there is 
plenty of evidence that their enthusiasm, far 
from waning, is steadily on the increase. 

For the convenience of those who have 
friends and acquaintances whom they wish to 
bring into the Association, we are printing on 
the last page of this issue a list of places where 
application blanks can be secured promptly; 
also a statement of the qualifications for mem- 
bership. A letter to the nearest address in the 
list is all that is needed. 


LAW: A SONNET 

(On Reading Pollock and Maitland’s History 

of English Law) 

Great sire of late-born Liberty, thy feet 
Haunt the green fastness of no far-off hill; 
Thy steps are ’mid the haunts of men, thy 

will 

Man’s daily walk to order and complete. 

Thy voice oracular from no dim retreat, 
Infrequent and obscure, of good or ill 
Speaks through some frenzied priestess 

rapt, but still 

Sounds through life’s common ways with 

counsel meet. 


Born and reborn with each succeeding age, 
Changing but changeless still, and keeping 
pace 
In self-revealment with man’s growing ken, 
Earthy and with earth’s lore thou seemest 
sage; 
And yet there shines strange light upon 
thy face, 
Touching with awe the upward thoughts of 
men. 
—Contributed. 





The AmerIcAN Bar ASSOCIATION JOURNAL is 
not responsible for opinions in signed articles, 
except to the extent of expressing the view, by 
the fact of publication, that the subject is one 
which merits the attention of the profession. 














OPINIONS OF THE INTERNATIONAL COURTS 


A Department in Which Will Be Reviewed Current Decisions of These Tribunals, With Spe 
cial Attention to the Opinions of the Permanent Court of International Justice 


3y Maney O. Hupson 
Bemis Professor of International Law at Harvard University 


Administrative Decision No. I of the Mixed 
Claims Commission of the United States and 
Germany—Defining the General Nature of 
Germany’s Financial Obligations to the 
United States Under the Treaty 
of Berlin of August 25, 1921 


The first formal meeting of the Mixed Claims 
Commission set up under the Agreement of August 
10, 1922, was held on October 9, 1922, and the Com- 
mission’s rules were adopted on November 15, 1922. 
Originally the Commission consisted of former Jus- 
tice William R. Day, as umpire; Hon. Edwin B. 
Parker, United States’ commissioner, and Dr. Wil- 
helm Kisselboch, Germany’s commissioner. Mr. 
Justice Day was succeeded as umpire by Judge Ed- 
win B. Parker in May, 1923, and the latter was 
succeeded as commissioner by Hon. Chandler P. 
Anderson. The first decision was announced on 
November 1, 1923. 

The object of this decision was to define in gen- 
eral terms the claims on which Germany may be 
held liable under the Treaty of Berlin. As the 
American and German commissioners were unable 
to agree on this chart of the Commission’s work, 
Judge Parker, as umpire, rendered the decision of 
the Commission. 

He first defined the terms to be used, assigning 
a definite usage to each of the following terms: 
“United States,” “Germany,” “Germany and her 
Allies,” “war period,” “period of neutrality,” “period 
of belligerency,” “American national,” “Treaty of 
Berlin,” and “Agreement.” It is interesting to 
note that the “war period” is taken to have been 
ended on July 2, 1921, by the unilateral declaration 
of the United States. That was indeed the date 
selected in the presidential proclamation of Novem- 
ber 14, 1921, though it would seem possible to con- 
tend that the war continued until the bilateral act 
putting into effect the treaty restoring friendly re- 
lations, on November 11, 1921. 

The decision does not deal with three classes of 
cases which the national commissioners had not re- 
ferred to the umpire: 1) claims of the United 
States “as such”; 2) claims based on debts owed by 
Germany or German nationals to American na- 
tionals; 3) claims based on paragraph 3 of the An- 
nex to Section IV of Part X of the Treaty of Ver- 
sailles. 

With these exceptions, Germany’s “financial 
obligations” on claims put forward by the United 
States on behalf of its nationals are held to em- 
brace: 

A. All losses or injuries caused by acts of 
Germany or her agents in the prosecution of the 
war, provided that claims for personal injuries or 
death during the period of belligerency are: limited 
to injuries to and death of civilians 

B. All damages suffered by American nat- 
ionals during the period of belligerency caused by 
(1) Germany through maltreatment of prisoners of 
war; or (2) by Germany or her Allies (a) through 


acts of cruelty, violence or maltreatment to civilian 
victims and their surviving dependents, or (b) 
through acts in German or hostile or occupied terri- 
tory injurious to health or capacity to work, or to 
honor, to civilian victims and their surviving de- 
pendents, or (c) through forcing civilians to labor 
without just remuneration, or (d) through levies, 
fines and other similar exactions imposed upon 
civilian population, or (e) through the exportation, 
seizure, injury or destruction of property (except 
ing naval or military works or materials) on land, 
on sea, or from the air; or (3) any belligerent (a) 
through injury directly in consequence of hostilities 
or of any operations of war in respect of all prop 
erty (with the exception of naval and military 
works or materials) wherever situated, or (b) 
through personal injuries to or death of civilians 
and injuries to their dependents by acts of war, 
including bombardments or other attacks on land, 
on sea or from the air, and all the direct conse- 
quences thereof, and of all operations of war 

The umpire then directed the American and 
German agents to be governed by this decision in 
presenting their cases. But it seems clear that the 
bounds defined by the umpire afford only general 
limits, and it remained for the later decisions to give 
them more precision. In Administrative Decision 
No. Ul, for example, it was held that every “claim” 
presented does not constitute a “financial obliga 
tion” of Germany, but that the question of jurisdic- 
tion must be met “at the threshold of the considera- 
tion of each claim.” 


Administrative Decision No. II of the Mixed 
Claims Commission of the United States and 
Germany — Dealing With the Functions 
of the Commission and Announcing 
Fundamental Rules of Decision 


This decision of Judge Edwin B. Parker as 
umpire, concurred in by the American and German 
commissioners, was rendered on November 1, 1923. 
For the guidance of the agents and counsel, the 
“basic principles” to control the preparation, pres 
entation and decision of cases, are set down. The 
Commission is concerned with the Treaty of Ver 
sailles only to the extent that its provisions are tm- 
corporated in the Treaty of Berlin; therefore the 
Commission is not bound to follow, though it may 
follow, the rules and methods of procedure provided 
for in the Treaty of Versailles. It is made clear, 
also, that the Commission is not concerned with the 
payment of claims, its task being limited to fixing 
the amount of Germany’s financial obligations. 

The adjudications of the Commission are con- 
trolled by the Treaty of Berlin, but its provisions 
are to be supplemented when necessary by the ap- 
plication of: 


} 


not 


general 


recognize d by 


(a) International conventions, whether 
particular, establishing rules expressly 


United States and Germany; 
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rHE INTERNATIONAL CouRTS 














(b) International custom, as evidence ft a general 
practise accepted law ; 

(c) Rules of law common t he United States and 
Germany estal by either statutes or judicial de- 
cisions; 

(d) g | ples of law recognized by 
civilized n 

(e) lic ecisions and the teachings of the most 
highly qualified icists of all nations, as subsidiary 
means for the etermination of rules of law; but 

(f) he mission will ound by any 
particular cod l t law ut shall be guided by 
ustice er g 

his last seen ti r substitute for 
what a few g« { ns ag \ id have been called 
natural lax 

In all cases re the Commission, the govern- 
ments of the tv untries are parties and all claims 
are to be controlled by the Government of the 
United States claimant. This explains the cap- 
tion now adopted, though originally objected to, as 
follows: “Un States of America on its own 
behalf [or on | ilf of |, Claimant, v. Ger- 
many.” 

Each clain ther than Government claim, 
must be for loss suffered by a person who was at 
the time an Ar national, though special pro- 
vision will be made for citizens of the Virgin 
Islands and ot similarly situated; and each 
claim must have ntinued in American ownership. 
Che Commission must determine the ownership of 
each claim at a ince its inception, and also the 


amount to be a rded to each individual interested 
in a claim. 

The content vas advanced before the Com- 
that Germany was “responsible for all 


nsequence of the war, no matter 


mission 
damage or loss 


what act or w!l t was the immediate cause of 
‘ 


the injury.” Reliance was put on Section 5 of the 
Resolution of Congress incorporated in the Treaty, 
referring to lo lirectly or indirectly suffered 
through the acts of the Imperial German Govern- 
ment consequence of hostilities or 


or its agent 


of any operatio1 ar or otherwise.” The umpire 


rejected the contention, holding that all losses must 
have been “proximately caused” by Germany or 
her agents. Het 1 the “rule of proximate cause 


to be a “rule of general application both in private 
and public law.” Nor did Articles 231 and 232 
the Treaty of Versailles afford basis for the rejected 


ot 


contention, for the former reters only to Germany’s 
moral responsibilit ind the latter was held to be 
limited also to losses occasioned by Germany’s acts. 
This is a significant interpretation of the Treaty of 
Versailles which may have importance in other 


connections 


The umpire « ludes very sanguinely that in 


“applying the rule of proximate cause . . . no 
difficulty should be experienced in determining 
what claims fall thin” the terms of Administra- 
tive Decision N This would seem to mistake 
the indefinitenes f that rule to ignore the 
difficulties in applying it in all branches of law 


Opinion in the Lusitania Cases, by the Mixed 
Claims Commission of the United 
States and Germany 

Germany must pay the United States for all losses suf- 
fered by American nationals resulting from death or per- 
sonal injury or damage to property sustained in the sink- 
ing of the Lusitania. Measure of damages in death cases 
carefully considered 
This opinior f Iludge Ed 


umpire was 


B. Parker, as 
1923, 


win 


Nov 


ember 1] 








with the concurrence of the two commissioners. It 
deals with the extent of Germany’s liability for the 
death of the 128 American citizens who lost their 
lives on the sinking of the Lusitania on May 7, 
1915. Reference is made to the German note of 
February 4, 1916, assuming liability, and this leaves 
to be considered only (1) the “issues involving the 
nationality of each claimant affecting the Commis 
sion’s jurisdiction,” and (2) the measure of dam 
ages in each case. Only matters under this second 
heading are covered by the opinion. 

It is made clear that the right of action is for 
loss sustained by the claimants, not for loss sus 
tained by the deceased or his estate. The formula 
announced is: “Estimate the amounts (a) which 
the decedent, had he not been killed, would prob 
ably have contributed to the claimant; add thereto 
(b) the pecuniary value to such claimant of the 
deceased’s personal services in claimant’s care, edu- 
cation, or supervision; and also add (c) reasonable 
compensation for such mental suffering or shock, 
if any, caused by the violent severing of family ties, 
as claimant may actually have sustained by reason 
of such death.” 

Various factors are enumerated to be taken into 
account. Counsel for Germany contended that “the 
mental suffering of a claimant does not constitute 
a recoverable element of damage.” In reply to this, 
Judge Parker elaborated “the legal concept of dam 
ages” as “judicially ascertained compensation for 
wrong.” He found that “mental suffering is a fact 
just as real as physical suffering, and susceptible of 
measurement by the same standards”; and if it is 
not “purely sentimental and vague” it should base 
recovery even though no “physical disorders” are 
produced. Nothing is said about the necessity of 
impact, frequently required in America, and perhaps 
the limitations on recovery for mental suffering are 
too lightly explained by the statement that Ameri- 
can decisions “are measurably influenced by the re- 
strictions imposed by the language of the statutes” 
creating actions for wrongful death. The recent 
literature on the topic seems to have been ignored. 

Counsel for Germany also contended that “life 
insurance paid claimants on the happening of the 
death of deceased should be deducted in estimating 
the claimant’s loss.” Judge Parker found that this 
“contention is opposed to all American decisions 
and the more recent decisions of the English 
courts.” The reasons usually given are “for the 
most part inconclusive and unsatisfactory,” the real 
reason being that a “life insurance contract is not 
one of indemnity,” but “in the nature of an invest 
ment made either by, or in behalf of, the benefici 
aries.” 

Counsel for the United States contended that 
“exemplary, punitive and vindictive damages should 
be assessed against Germany for the use and benefit 
of each private claimant.” Judge Parker admitted 
that such recovery is allowed in many American 
jurisdictions, but he insisted that damages should 
be limited to “reparation for a loss suffered,” and 
“the superimposing of a penalty in addition to full 
compensation and naming it damages, with the 
qualifying word exemplary, vindictive or punitive, 
is a hopeless confusion of terms, inevitably leading 
to confusion of thought.” It is suggested that 
exemplary damages may have been given in Amer- 
ica because of the difficulty of instructing juries as 
to recovery for “injury to the feelings, or humilia- 
tion or shame, or mental suffering.” The absence 
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of “any money award by an international arbitral 
tribunal where exemplary, punitive, or vindictive 
damages have been assessed against one sovereign 
nation in favor of another” was taken to be signifi- 
cant. But without going the length of saying that 
this could never be done, it was thought to be clear 
that the terms of the Treaty of Berlin “negative 
the concept of the imposition of a penalty by the 
United States against Germany.” Emphasis is put 
on the fact that the Treaty of Berlin is a “treaty 
of peace,” though the draftsmen of that treaty were 
careful to phrase it only as a treaty restoring 
friendly relations without in any way referring to 
the establishment of peace. The umpire concludes 
that “as between sovereign nations the question of 
the right and power to impose penalties, unlimited 
in amount, is political rather than legal in its nature, 
and therefore not a subject within the jurisdiction 
of this Commission.” 

It is announced that “the Commission will con- 
sider the standard life-expectancy and present 
value tables” in making its awards, but these will 
be used not as “absolute guides, but in connection 
with other evidence.’ ll awards are to be made 
as of November 1, 19 payable in dollars, and 
bearing interest at the rate of five per cent from 
November 1, 1923. 


A 
23, 


Necrology 
Eugene C. Massie 

Eugene C. Massie, for many years a member 
of the Committee on Uniform Laws of the Amer- 
ican Bar Association, died at his home in Rich- 
mond, Va., on Friday, April 4, 1924, after a few 
hours of illness, in the sixty-third year of his age. 
He was born in Orange County, Virginia, and was 
educated at the University of Virginia. He com- 
menced the practice of law in Richmond in 1884 
in partnership with.his brother-in-law, James Pleas- 
ants, an eminent chancery practitioner. This asso- 
ciation continued until the death of Mr. Pleasants 
in 1898. Mr. Massie had large experience as a 
master in chancery, his reports being models of 
clearness and accuracy. He was for nine years 
(1896-1905) Secretary of the Virginia State Bar 
Association. He was notably successful in securing 
the passage by the General Assembly of Virginia 
of several of the uniform laws recommended by the 
American Bar Association. Among these were 
Negotiable Instruments, Partnership, Warehouse 
Receipts, Land Registration (Torrens System) and 
Limited Partnership. At the 1924 session, he se- 
cured the passage of the Uniform Stock Transfer 
Act. 

He was widely known and universally popular ; 
public spirited and generous, giving largely though 
unostentatiously, to worthy objects. He was an 
active churchman, responding both in contribu- 
tions of means and of personal service to the vari- 
ous needs of his church, the Protestant Episcopal. 
He will be greatly missed in each of the many fields 
of professional and civic usefulness in which he 
was an intelligent and faithful worker. 


Judge Henry Stockbridge 
Judge Henry Stockbridge, of the Maryland Court 
of Appeals, died at his home in Baltimore on March 
22, at the age of sixty-eight. Judge Stockbridge 


had been for many years a prominent and active 
member of the American Bar Association. He also 
represented Maryland as one of its commissioners 
on uniform state laws and within recent years was 
president of the Conference. 
also served as chairman of the Section of Legal 
Education of the American Bar Association some 
years ago. 

He was born in Baltimore, Maryland, Septem- 
ber 18, 1856. 
at Amherst, being graduated in 1877 with his 
bachelor’s degree, and the next year he completed 
his law studies at the University of Maryland. Four 
years after being admitted to the bar, he was ap- 
pointed to the office of Examiner in Equity in the 
Baltimore courts. In 1887 and 1888 he did news- 
paper work, being for a while editorial writer on 
the Baltimore American. He was then elected to 
Congress, declining renomination after service of 
one term. In 1891, he was named Commissioner oi 
Immigration in Baltimore, organizing the Baltimore 
Immigration Service. In 1893, he resigned his com- 
missionership to devote all his attention to private 
practice, but three years later he was elected Asso- 
ciate Judge of the Supreme Bench of Baltimore for 
a fifteen-year term. While occupying the bench he 
found time to engage in other activities, accepting 
the chair of International and Admiralty Law in 
1900 at the University of Maryland, and becoming 
a Regent of that institution in 1906. He was an ac- 
tive member of the Maryland Historical Society, 
the American Historical Association, the American 
Association of International Law and the American 
Political Science Association. He was active in 
the Sons of the American Revolution, the Society 
of Colonial Wars, the Society of Founders and 
Patriots and other patriotic organizations, holding 
important offices in several of them. Under the 
charter granted by Congress in 1905 Judge Stock 
bridge and some others organized the Maryland 
branch of the Red Cross Society, and later he be 
came one of the incorporators. 

He was appointed to the Court of Appeals by 
Governor Crothers, to fill a vacancy, and in 1912 was 
elected to the position without a contest. Judge Stock- 
bridge was a Republican in politics, being the first Re- 
publican sent to the House of Representatives from 
Maryland after the Civil War. He was mentioned for 
many important positions by party associates, but 
he kept to the bench as an occupation in line with 
his inclination and habits of thought. He leaves a 
wife and two sons, Henry Stockbridge and Enos S$ 
Stockbridge. 


, “ee 
Judge Stockbridge 


He received his collegiate education 


National Oratorical Contest 


More than 500 of the leading newspapers of the 
United States are sponsoring a national oratorical con- 
test among secondary schools, with the constitution as 
a subject. The plan calls for territory or state contests, 
to be followed by zone contests by the winners in the 
first series, and finally for a competition by the success- 
ful speakers in the zone contests, at Washington, D. C. 
One representative of each of the seven zones into 
which the country has been divided will speak on June 
6 for the national awards of $3,500, $1,000 and $500 
provided by the newspapers conducting the enterprise. 
President Coolidge will preside. The zone contests 
have all been held. 
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s carried by British ves- 

tores or if the cargo is 

i the United States, pro 
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seal while the vessel is within the territorial waters 
of the United States and shall not be at any time 
unladen within the United States territory. 

Provision is made for a reference to a joint 
commission on claims for compensation where a 
British vessel has suffered loss or injury through 
any unreasonable or improper exercise of the rights 
conferred under the treaty. 

The treaty is to remain in force for one year 
from the date of the exchange of ratification. Three 
months before the expiration of the year, modifica- 
tions may be suggested by either party and if no 
agreement is made with respect thereto the treaty 
is to lapse; otherwise it is to continue from year 
to year, subject to the equal right to propose modi- 
fications. The treaty is also to lapse if either of 
the parties is prevented, by judicial decision or 
legislative action, from giving full effect to its 
provisions. In case the treaty is terminated from 
any cause each party is to enjoy all the rights such 
party would have possessed had it not been con- 
cluded. 

Reasons for the Treaty 

The decision of the United States Supreme 
Court on April 30, 1923, in the case of Cunard 
Steamship Company v. Mellon, apparently defi- 
nitely commits the United States to a recognition 
of the three-mile limit. The court said: 

It is now settled in the United States and recognized 
elsewhere that the territory subject to its jurisdiction in- 
cludes the land areas under its dominion and control, the 
ports, harbors, bays and other enclosed arms of the sea 
along its coast and a marginal belt of the sea extending 
from the coast line outward a marine league, or three 
geographical miles. 

Prior to this decision there had been consid- 
erable difference of opinion upon the question. The 
United States is bound now not only by the large 
number of precedents heretofore established by the 
Executive Department of the government, and by 
decision of international arbitral tribunals in which 
the United States was a party (See Moore’s Inter- 
national Law Digest, Volume I, page 702, et seq.), 
but by this decision of the Supreme Court. As a 
nation we are committed to the three-mile policy 
and can not change it by our own action. An act 
of Congress might provide for an extension of the 
jurisdiction beyond the three-mile limit and such 
a measure could be enforced in the courts of the 
United States, but before the bar of an interna- 
tional tribunal in any controversy to which the 
United States might be a party, this government 
would be placed in a difficult position in defending 
any action taken under a statute enacted after the 
Supreme Court had declared this government to 
recognize the three-mile as the extent of territorial 
waters. 
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This principle is supported by the language 
used by Chief Justice Taft in his opinion (1923) 
as arbitrator in the recent controversy between 
Great Britain and Costa Rica. The Chief Justice 
illustrated the point that while under our system 
an act of Congress might, for municipal purposes, 
repeal a treaty, yet the United States could not 
thus get rid an international obligation which 
would continue and be enforced by an international 
arbitral tribunal. The Chief Justice said: 

The Constitution of the United States makes the Con- 
stitution, laws passed in pursuance thereof, and treaties 
of the United States the supreme law of the land. Under 
that provision, a treaty may repeal a statute, and a statute 
may repeal a treaty. The Supreme Court cannot under 
the Constitution recognize and enforce rights accruing to 
aliens under a treaty which Congress has repealed by 
statute. In an international tribunal, however, the uni 
lateral repeal of a treaty by a statute would not affect the 
rights arising under it and its judgment would necessarily 
give effect to the treaty and hold the statute repealing it 
of no effect. 

In addition to the legal effect of the decision 
of the United States Supreme Court in the Cunard 
cases there are certain practical considerations 
which render the treaty desirable. Modern methods 
of transportation and communicating have ren- 
dered the three-mile limit wholly inadequate to 
cope with the smuggling problem. This has been 
repeatedly pointed out by the institutes of Inter- 
national Law. High-powered launches, airplanes, 
etc., enable smugglers to traverse the three miles 
in such a short space of time as to render their 
apprehension exceedingly difficult, especially if they 
have been notified of the whereabouts of govern- 
The Supreme Court of the 
United States having, as heretofore pointed out, 
definitely recognized the three-mile limit as the 
extent of the territorial waters of the United States 
and since this decision it being impossible for the 
United States to extend its territorial limits by a 
unilateral act without incurring the liabilities which 
might be assessed before an infernational tribunal, 
it is evident that it was highly desirable, in fact, 
almost necessary, that steps be taken to effegtuate 
a working agreement for the exercise of a more 
extended jurisdiction. It would have been exceed 
ingly difficult and would have required a great deal 
of time to accomplish this through an international 
convention signed by all the leading maritime 
powers. Through this arrangement with Great 
Britain, a nation which exerts a dominating influ- 
ence upon maritime affairs, at least a beginning 
has been made and a precedent has ben established 
for the recognition of an extended jurisdiction. 
Other nations are having difficulties with smug 
gling and it is believed will soon follow the ex- 
ample. 


ment vessels by radio. 


Validity of the Treaty 

There is only one provision of the treaty about 
which any question of validity has been suggested, 
that is, the provision which permits British vessels 
to bring beverage intoxicants into the territorial 
waters of the United States under seal. The ques- 
tion of the legality of this provision of the treaty 
must be determined by the terms of the Eighteenth 
Amendment, and the interpretation which has been 
placed upon it by the Supreme Court of the United 
States. The Eighteenth Amendment, in so far as 
pertinent, provides: 
After one year from the ratification of 


transportation of intoxicating liquors 
thereof, into......the United 


Section 1. 
this article the 
within, the importation 


States and all territory subject to the jurisdiction thereof 
for beverage purposes is hereby prohibited. 

Section 3 of the National Prohibition Act 
reads: 

Section 3. No person shall on or after the date when 
the Eighteenth Amendment to the Constitution of the 
United States goes into effect transport, import 
or possess any intoxicating liquor except as authorized in 
this act. 

The remaining sections of the Act set forth 
the exceptions. There is no provision in the Act 
which authorizes the transportation or possession 
of intoxicating liquors upon foreign vessels. It 
will be noted that the transportation which is pro- 
hibited by the Eighteenth Amendment is the trans- 
portation of intoxicating liquors within the United 
States for beverage purposes. Under the language 
of the decision of the United States Supreme Court 
in the Cunard Case there can be no question about 
what constitutes transportation and the extent of 
the territory to which the Amendment applies, for 
the court said: 

Transportation comprehends any real carrying about 
from one place to another Importation in a_ like 
sense consists in bringing an article into a country from 
the outside. : 

After discussing the word “territory” the court 
held it to include the regional areas of the United 
States and a marginal belt of the extending 
from the coast line outward a marine league 01 
three geographic miles. The court then said: 

This, we hold, is the territory which the 

designates as its field of operation; and the 
is not of a part of this territory but of “all” « 
Of course, if it were true that a ship is a Sy ( { a terri 
tory of the country whose flag she carries, the contention 
would fail. But, as that is a fiction, we think the conten 
tion is right. In principle, therefore, it is settled 
that the Amendment could be made to cover both domestic 
and foreign merchant ships when within the territorial 
waters of the United States. And we think it has been 
made to cover both when within those limits. 

As originally enacted, the Act did not in terms define 
its territorial field, but a supplemental provision after- 
wards enacted declared that it “shall apply not only to 
the United States but to all territory subject to its juris 
diction,” which means that its field coincides with that 
of the Eighteenth Amendment. 

In answer to the contention that the fact that 
the liquors as sea stores changed their status undet 
the Amendment, the court said: 


sea 


Amendment 
- ‘ee ation 


Seing sea stores does not make them liquors any the 
less; nor does it change the incidents of their use as 
beverages. But it is of importance that they are carried 
through the territorial waters of the United States and 
brought into its ports and harbors. This is prohibited 
transportation and importation in the sense of the Amend 
ment and the Act. 

This language conclusively establishes the 
proposition that Congress may not authorize, 
either by treaty or statute, a transportation of in 
toxicating liquors for beverage use within the 
United States. Any treaty must prohibit the bev- 
erage use within the United States or it would 
invalid. 

Two theories have been advanced in support 
of the legality of the provision in the treaty which 
permits British vessels to transport liquors under 
seal within the territorial waters of the United 
States, in view of the inhibitions of the Eighteenth 
Amendment and National Prohibition Act and the 
decisions of the United States Supreme Court con- 
struing them. First, the Eighteenth Amendment 
prohibits the transportation of intoxicating liquors 
within the United States and territory subject te 
its jurisdiction for beverage purposes. In the Cun- 
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a transportation was prohibited by the Eighteenth 
Amendment and National Prohibition Act notwith- 
standing the provisions of the treaty and the Cus- 
toms Statutes. 

The facts presented to the Supreme Court in 
these cases were unlike those which might arise 
under the provisions of the treaty. They involved 
the broad issue whether the transportation facili- 
ties of this country should be afforded foreign 
liquor dealers for the movement of beverage liquors 
through the United States when consigned to for- 
eign countries. In these cases there was involved 
an actual movement or transfer of the liquors 
within the United States by means of an intervening 
transportation agency, with the attendant risk in- 
volved that such liquors might be diverted to bev- 
erage use in this country; a wholly different matter 
from the situation which obtains under the treaty 
where the liquors are sealed at the time the vessel 
enters the waters of the United States and remain 
on the vessel under seal during the entire time it 
is within the jurisdiction of the United States. 

The second ground upon which this provision 
of the treaty is justified is the same as that upon 
which rests the exemption contained in Section 20 
of Title III of the National Prohibition Act relat- 
ing to liquors in transit through the Panama Canal 
or upon the Panama Railroad. This section of the 
National Prohibition Act expressly provides that 
the penalties of the Act shall not apply to such 
liquors. This exception was referred to by the 
Supreme Court in Grogan v. Walker case and in 
the later case of Cunard Steamship Company v. 
Mellon, wherein it was said: 

The exception shows that Congress, for reasons ap- 
pealing to its judgment, has refrained from attaching any 
penalty or forfeiture to the transportation of liquor while 
“in transit through the Panama Canal or on the Panama 
Railroad.” Beyond this it has no bearing here, save as it 
serves to show that where in other provisions no excep- 
tion is made in respect of merchant ships, either domestic 
or foreign, within the waters of the United States, none 
is intended. 

There was no indication in either of these 
opinions of the Supreme Court that the Panama 
Canal exemption was, in its judgment, violative 
of the Eighteenth Amendment. 

The duty of enacting appropriate legislation 
for the enforcement of the Eighteenth Amendment 
rests upon Congress in the exercise of sound, leg- 
islative discretion, and such legislation is valid so 
long as it does not tend to defeat or thwart the 
purpose of the Amendment. 

Since liquors in transit through the Panama 
Canal or upon the Panama Railroad are not in- 
tended for beverage use within the United States, 
Congress in the exercise of its judgment has de- 
clared the penalties of the National Prohibition 
Act not applicable. In the exercise of the same 
judgment it may provide that the penalties of the 
Act shall not be applicable to sealed liquors on 
foreign vessels within the territorial waters of the 
United States where the regulations provide that 
there shall be no transportation for beverage use 
within the United States. 


Advantages of the Treaty 


The treaty provides an extension of the dis- 
tance from the shore within which vessels of the 
United States may operate in the suppression of 
liquor smuggling. The farther from shore the ves 
sels of the United States are permitted to operate 
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against liquor smugglers, the greater the difficulty 
of the smugglers owing to the increased distance 
they must traverse before running their cargo into 
the United States; also on account of the increased 
hazard of bad weather. 

It broadens the right of search. Formerly, 
as a practical matter, officers were limited to seiz- 
ures only in cases where the vessel was caught it 
the act. Under the treaty search and seizure can 
be made where there is reasonable cause to believe 
that the vessel has been smuggling, is smuggling, 
or is attempting to smuggle, liquors into the United 
States. 

It establishes a precedent for permitting the 
seizure of contraband liquor outside the three-mile 
limit which may be used as a basis for the con- 
summation of additional treaties. It removes the 
uncertainty which has embarrassed enforcement 
officers of the United States with reference to their 
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authority to make seizures beyond the three-mile 
limit under the so-called Hovering Statutes, and it 
will result in better law enforcement. 

The situation which existed under the former 
regulations prior to the Supreme Court decision, 
which permitted foreign vessels to bring liquors 
into the United States as sea stores and to withdraw 
portions of them for use of the crew will be changed, 
as under the treaty regulations authorized 
which will prevent the use of liquors aboard foreign 
vessels while they remain within the territorial 
waters of the United States. The evils which ex- 
isted under the former regulations will be mini 
mized. 

The treaty presents a workable plan to secure 
the co-operation of the greatest maritime power 
to curb rum smuggling. If it is not beneficial, or 
if its terms are not observed, provision is made 
for its prompt amendment or termination 
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THE WORLD’S LARGEST LAW OFFICE 


By Hon. JAMEs M. Beck 
Solicitor-General of the United States 


HE storm center of American politics at the pres- 

ent moment seems to be the Department of Jus- 

tice. As many people have only a vague idea as 
to what the Department has been and now is, a brief 
explanation of this important instrumentality of the 
Government is of general interest. 

It is unquestionably the greatest law office in the 
world. There is nothing comparable to it in size and 
importance in any other country, and this is not only 
due to the magnitude of the operations of the Federal 
Government, but also to the fact that, by the very na- 
ture of our institutions, no people have any greater 
concern in legal rights and obligations than the Amer- 
ican people. This was so in the infancy of the Re- 
public, when more copies of Blackstone’s Comment- 
aries were sold in the Colonies than in England, and 
Edmund Burke, in his great speech of Conciliation, 
drew attention to the fact that no people were more 
conscious of legal rights and obligations than the 
American people. 

The First Congress of the United States created 
the office of Attorney General, but limited his duties 
to the conduct of all litigation in the Supreme Court, 
and to giving “advice upon questions of law when re 
quired by the President of the United States, or when 
requested by the head of any of the Departments, 
touching any matters that may concern their Depart- 
ment. 

The Attorney General was thus the law adviser 
of the Government, and, as nearly all public questions 
have their legal aspects, his office became and remains 
the great clearing house for the many perplexing 
problems which in their legal aspects are almost daily 
confronting either the President or his Cabinet ad- 
visers. This makes the office the most important 
position in the Cabinet from a practical standpoint. 
It is true that the Secretary of State is the Premier 
of the Cabinet, and his conduct of our foreign rela- 
tions naturally has a greater appeal to the imagination 
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of men than the legal problems of the Government 
Nevertheless, no Cabinet officer is brought into such 
intimate connection with every Governmental activity 
as is the Attorney General. Other Cabinet officers 
have their great but restricted scopes of activity; but 
from time to time they must ask the Attorney 
General as to their powers and legal duty in any given 
matter, and must accept his advice where any question 
of legal duty or power is connected with questions of 
departmental policy. 

The salary of the Attorney General was originally 
fifteen hundred dollars per year. He was obliged to 
have his own office, and, out of his munificent salary, 
to provide his own clerical assistance, for Congress 
did not give him even a single clerk or secretary. It is 
an amazing fact that twenty-seven years elapsed be 
fore the Attorney General was given any allowance 
for clerk hire. 

Seventy years passed, and the Attorney General 
still remained the Barrister of the Government in the 
Supreme Court and the law adviser of the President 
and his Cabinet in the work, which, under the English 
division of professional duties, would be given to a 
Solicitor. His duties were then enlarged by placing all 
the local machinery of the United Courts 
throughout the country under his supervision. This 
reorganization was largely due to Caleb Cushing, whom 
President Pierce had appointed Attorney General in 
1853. At that time, the Attorney General was given 
seven clerks, a messenger, and a general superintendent, 
to conduct the legal affairs of a nation then numbering 
nearly fifty millions of people. 

In 1870, Congress recognized that the position 
was something more than a law office, and organized 
“the Department of Justice.” This Act created the 
position of Solicitor General, to whom was delegated 
the conduct of the Government’s litigation in the Su- 
preme Court and who was made legally competent to 
act as Attorney General, in the absence or disability oi 
the Attorney General. Two Assistant Attorneys Gen 
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1923. It will be observed that, while the cost has only 
ubled the amount of business has quadrupled. In- 
luding both professional and clerical assistants, the 
lepartment employs more than two thousand assist- 
nts, as against about a thousand in 1912. Here again, 
le the business has quadrupled, the human agencies 
only doubled. Take, for example, the War 

S vhicl recently added to the 
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Department’s organization. In eighteen months, it 
brought one hundred and seventeen civil actions, in- 
volving about $62,000,000, and indicted one hundred 
and twenty-nine individuals for frauds upon the Gov- 
ernment in connection with the War. Against the 
Government, suits are pending in connection with the 
liquidation of the greatest war in history, which in- 
volve more than a billion dollars. 

Among the activities of the Department may be 
mentioned the following: Interstate Commerce Com- 
mission matters, Sherman Law cases, Federal Trade 
Commission cases, telegraph and telephone cases, in- 
dustrial disturbances, Shipping Acts and Admiralty 
Law, War Risk Insurance, questions of taxation, the 
supervision of property of alien enemies seized during 
the War, Forest Reserves, Indian Lands and affairs, 
reclamation and irrigation projects, Federal banking, 
War Finance transactions, Insular and Colonial Af- 
fairs, pension matters, Postal Laws, regulations of 
immigration, crimes on the high seas, foreign relations, 
Customs Laws, bankruptcy litigation, the Hours of 
Service Act, Safety Appliance Laws, Quarantine and 
Pure Food Statutes, and many others. 

The Department is obliged to face this appalling 
mass of litigation with legal assistants who are gen- 
erally underpaid. Few of the higher officers of the 
Department receive a salary adequate to living ex- 
penses in Washington, and any one of them could com- 
mand, in private practice, a salary, even as an assistant 
in a private law office, far greater than the pittance 
which the Government gives them. Thus, the Assistant 
\ttorneys General receive $7,500 per year. The Solicitor 
General, who represents the world’s greatest client 
in the world’s greatest Court, and who is responsible 
in that Court for the final result in litigation of im 
mense importance and exceptional difficulty, receives 
a salary of $10,000 per year, which is about the sal- 
ary of an experienced assistant in a private law office in 
New York, which might not have one-hundredth part 
of the litigation with which the Department of Justice 
is obliged to struggle. 

In the two and one-half years that I have been 
Solicitor General, exclusive of petitions for leave to 
review decisions of lower Courts, which require an- 
swering briefs and which number 190, I have been re- 
sponsible in the Supreme Court for 479 cases, which 
have been argued or will be argued when reached on 
the calendar. Of these, 315 have been argued in the 
Supreme Court during that period, and the Govern- 
ment’s contention has prevailed in 209. Of the 78 
cases that I personally have argued, the Government's 
contention has prevailed in 61 and 4 are still undecided. 

This litigation involved hundreds of millions of 
dollars. Some of the cases were important litigations 
between the States and the Nation itself. Many of 
them involved profound and difficult questions of pub- 
lic law, in which the final decisions concerned not 
merely the immediate litigants, but, as interpretations 
of the Constitution, will affect the form of our Gov- 
ernment for all time. It is probable that at no pre- 
vious period in our history, or indeed in the history of 
any government, has there been, within a like period, 
a greater volume of litigation. And yet hasty critics 
have loosely said that the Department of Justice has 
ceased to function! 

What is true of litigation in the Supreme Court is 
true of the Department’s activities throughout the en- 
tire territorial domain of the United States. Every- 
where the Department, whose human agencies have 
only doubled in ten years, is facing, as best it can, a 
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business that has quadrupled. The fact is that the 
Department, through no fault of its own, is no longer 
adequate to the burden of litigation that is put upon it. 
It is today, as in Washington’s time, occupying rented 
offices, and they are crowded to capacity. There is no 
relief in sight; for, while the liquidation of the war— 
in itself an appalling burden—may come to an end in a 
few years, yet, with the growth of the population and 
the increasing activities of the Federal Government 
the work of the Department will steadily increase, and, 
in my judgment, not only must its organization be 
largely increased, but salaries should be provided 
which will tempt the very ablest lawyers to represent 
the Government. A great Department building should 
be erected, which would be especially adaptable for its 
purposes, and the Attorney General should be given 
the additional assistance of the best available legal tal- 
ent; so that the Government may not, with underpaid 
legal assistants, be obliged to face in the Courts the 
highly paid members of the profession 

Cases in the Court of Claims could probably be 
cited where the claimant is represented by a lawyer 
of exceptional standing, who may receive a salary at 
least fifty thousand dollars per year, and the legal rep- 
resentative of the Government opposed to him may 
receive only three thousand dollars per year! Not- 
withstanding this disparity, the Government has been 
very successful in the Court of Claims in defeating 
extravagant demands of war profiteers, and hundreds 
of millions of dollars have been saved to the Treasury 
by the loyal service of underpaid assistants in the De- 
partment who are obliged to cross swords with the 
most eminent legal talent of the American Bar. 

Apart from litigated cases in the Courts, which, 
in Erigland, would be the work of a Barrister, the De- 
partment has an immense amount of administrative de- 
tail, which, in England, would be the work of a Solici- 
tor. It supervises the maintenance of the United 
States Courts, conducts the Federal prisons, reforma- 
tories and other allied institutions, passes upon all 
questions of title where the Government condemns 
lands for public purposes, and generally advises, from 
time to time, as and when required by other Depart- 
ments of the Government, as to the legal details of the 
varied business of the largest Government in the world. 

Each day brings an average of fourteen hundred 
letters which require attention. Many of these require 
no reply; but, each day, an average of seven hundred 
letters are sent from the Department to every part of 
the nation, to our remote Colonial Dependencies, and, 
at times, to foreign countries. 

To enable the assistants in the Department to dis- 
pose of so many and varied matters in their legal as- 
pects, the Department has a library of nearly sixty 
thousand volumes. 

The World War gave to the Department even in- 
ternational activities, and necessitated the supervision 
of legal details of the United States Government in 
many foreign nations. The United States has infre- 
quently appeared as a litigant in the courts of foreign 
countries, and, last summer, as Solicitor General, I ar- 
gued an important case for the United States Govern- 
ment in the highest Court of the British Empire, in 
which the contention of our Government was fully 
sustained. 

My experience with the Department of Justice 
has extended over twenty-five years, both as an offi- 
cial and as a private practitioner, and the impression 
left upon my mind is that, with limited facilities, it 
has not only been the largest, but, in many ways, the 
most efficient law office in the world. There is a self- 








depreciatory tendency in our American character, which 
leads us, at times, to do scant justice to our own Gov- 
ernmental machinery, and this leads me to question 
whether the Federal Government, as a whole, is not as 
efficient a government as that of any other nation, and 
this has been true in any administration, Republican or 
Democratic. 

The head of the Department and a few ranking 
officials change with party mutations from administra 
tion to administration; but the great body of public 
servants—in this, as in any other Department—re 
mains, and this is the more surprising, as many of the 
assistants could, with the experience that they have ac 
quired, secure far more profitable employment in pri- 
vate practice. 

Thus. the Patent and Admiralty divisions has each 
a very competent lawyer in charge, who could easily 
command a far greater financial return than the inade 
quate salary paid him by the Government. Many men 
in the Department remain there, not because it is to 
their pecuniary advantage, but for the pride and satis 
faction of serving their Government. 

In this, as in every nation, the supreme concern 
of the people is the administration of justice. Such ad 
ministration, in America, costs only a small fraction 
of one per cent of the public expenditures. More 
money is spent upon a single battleship which, in a few 
years, is scrapped, than upon the Department of Jus 
tice, which has as its sacred trust the administration 
of justice in a justice-loving nation and the develop- 
ment of its Constitutional form of government for the 
benefit of Posterity. 


The Story of the Constitution 

“We do uot claim any keener discernment than 
the average country editor, but we do lay claims 
to a well developed intuition as regards propaganda 
copy, Which in this small office amounts to seventy 
five letters a week. Sixty of these weekly appeals 
are heaved into the waste basket without as much 
as dignifying them by cutting the envelope. This 
may be a mistake, but not serious enough to revise 
the practice. There is an occasional propaganda 
campaign that deserves the co-operation of the 
newspapers \ few weeks ago we saved an en 
velope carrying copy from ‘the Citizenship Com 
mittee of the American Bar Association,’ and finally 
found time the other day to examine the contents. 
‘The Story of the Constitution,’ by F. Dumont 
Smith of the Hutchinson, Kansas, bar, is a pamph 
let dealing with the history of our constitution from 
the time the Germanic race crossed the English 
channel and drove the Roman Empire out of Great 
Britain. The essay deals with the religion, the lan- 
guage and political development of this new Anglo- 
Saxon race from two thousand years ago down 
through the period John Marshall as a justice of our 
Supreme court wrote his four great constitutional 
opinions, viz Marbury vs. Madiso1 
Virginia; McCulloch vs. Maryland, and Gibbons vs 
Ogden. You can get more real information about 
the Constitution in the hour and a half required to 
read this pamphlet than in anything we have seen.” 
-Charlotte (Mich.) Republican 
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Membership Application Blanks 
Members who wish to know where application 
blanks for membership in the Association can be se- 
cured will find a list of those prepared to furnish them 
promptly on the last page of this and future issues 
of the JouRNAI 
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DECISIVE BATTLES OF CONSTITUTIONAL LAW 


XIII. The Granger Cases 
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HE deflation following the Civil War nearly 
[ruined the farmers of the Middle West. Most 
of them were in debt. They had borrowed dol- 
ars, worth in index prices from forty to fifty cents 
ind in the early were required to pay in dollars 
worth from eighty to ninety cents: The dollar had 


gone up, farm products down. In addition to that 
transportation was a far more serious burden than 
t is now. vas no public control over the 


Chere 
ailroads, in fact, the owners of those properties 
lutely the right of the public to regulate 
nfluence service or control tariffs. 
iple of “the public be damned” 


lenied abso 
them in any way, 
n short the prit 


vas the guiding principle of railroad managers. 
Service was poo! 1 rates all the traffc would bear 
except when occasionally competition would bring 


a ruinous rate war. The stocks and securities 


ere the playthings of Wall Street, chips in the 
great gambling game that was then at its height. 


us and remorseless men like Jay 
ske got control of properties by 
uld today land them in the peni- 
wrecked them as best 


Wholly unscrupul 
Gould and Jim | 
methods that w 
tentiary, and ran them or 
suited their pocketbooks. Nearly everyone traveled 
yn passes, that is anyone who had any influence and 
ould make trouble; congressmen and legislators 
vho might pass unfriendly legislation; judges be- 
ore whom railroad litigation would be tried; and 
every politician down to the very smallest of small 
fry. It was estimated that at one time on the C. 
B. & Q. only one local passenger out of four paid 
fares. There was another grievous burden imposed 
n the grain growers of the Middle West. Chicago, 
vhere the rail and water lines meet, had become 
t] vorld. All the sur- 
ight great states passed through and 
vas handled at ¢ ago through a system of ele- 
rmous in capacity, where the 
mixed, re-graded and sent on 
rkets of the world. The business 
as a monopoly controlled by nine men who an- 
ually fixed and published the charges for this 
ervice, exhorbitant, of as all monopolistic 
1 tl no competi- 


e greatest grain center in the 


vators even then et 
' 


erain was elevated, 


course 
harges are and there was absolutely 
yn 
These conditi as was entirely natural, pro- 
iced a wave of agrarian legislation largely justified. 
laws directly fixing the maxi- 
‘rs or established 
imissions with full power to fix rates. These 
i and bitterly attacked. Just 
mpressed with a public interest 
at it may be regulated had never been determined, 


hese states enacts 
1m rates for freight and passeng‘ 
VS were immediatel 


hat business is 


very largely nsidered in this country. There 
as a vague idea on the part of the people that 

public had the right to regulate monopolies, 
h as the railways—an idea strenuously denied 


those who controlled them 
In 1871 the 


1 
cle nD ++ 


legislature of Illinois 


under an 
that all ele- 


titution provided 


DUMONT SMITH 


Hutchinson, Kansas, Bai 


vators in cities of more than 100,000 inhabitants 
where grain was stored and mixed should be public 
elevators and fixed the charges much lower than the 
existing rate. Munn and other elevator men 
brought suit to test the validity of this act (Munn 
v. Illinois, 94 U. S. 113). Of course, the Fourteenth 
amendment was invoked by the plaintiffs in error, 
but was not considered in the decision. The case 
turned entirely upon the question of whether this 
great business was impressed with a public inter 
est. It is a striking proof of the continuity of Anglo- 
Saxon law, how far back in the past are the mighty 
roots from which it draws its strength, that Chief 
Justice Waite, who wrote the opinion, did not form- 
ulate any new principles for the decision of the 
case ; he simply turned back 200 years to the opinion 
of Sir Mathew Hale in De Portibus Maris, 1 Harg. 
L.. Tr., prefacing it with this statement on the 5th 
amendment to the Constitution: 


When the people of the United Colonies separated 
from Great Britain, they changed the form, but not the 
substance, of their government. They retained for the 
purposes of government all the powers of the British Par- 
liament and, through their State Constitutions or other 
forms of social compact, undertook to give practical effect 
to such as they deemed necessary for the common good 
and the security of life and property. All the powers 
which they retained they committed to their respective 
States, unless in express terms or by implication reserved 
to themselves. Subsequently, when it was found neces- 
sary to establish a national government for national pur- 
poses, a part of the powers of the States and of the people 
of the States was granted to the United States and the 
people of the United States. This grant operated as a 
further limitation upon the powers of the States, so that 
now the governments of the States possess all the powers 
of the Parliament of England, except such as have been 
delegated to the United States or reserved by the people. 
The reservations by the people are shown in the prohtbi- 
tions of the constitutions. 

When one becomes a member of society, he necessa- 
rily parts with some rights or privileges which, as an indi- 
vidual not affected by his relations to others, he might 
retain. “A body politic,” as aptly defined in the preamble 
of the Constitution of Massachusetts, “is a social compact 
by which the whole people covenants with each citizen, 
and each citizen with the whole people, that all shall be 
governed by certain laws for the common good.” This 
does not confer power upon the whole people to control 
rights which are purely private, Thorpe vs. R. R. Co., 27 
Vt., 143, but it does authorize the establishment of laws 
requiring each citizen to so conduct himself, and so use 
his own property as not unnecessarily to injure another 
This is the very essence of government, and has found 
expression in the maxim, Sic utere tuo ut alienum non 
laedas. From this source come the police powers, which, 
as was said by Chief Justice Taney in the License Cases, 
5 How., 583, “are nothing more or less than the powers 
of government inherent in every sovereignty, that is 
to say, . the power to govern men and things.” Under 
these powers the government regulates the conduct of its 
citizens one towards another, and the manner in which 
each shall use his own property, when such regulation 
becomes necessary for the public good. In their exercise 
it has been customary in England from time immemorial, 
and in this country from its first colonization, to regulate 
ferries, common carriers, hackmen, bakers, millers, whar- 
fingers, innkeepers, etc.. and in so doing to fix a maximum 
of charge to be made for services rendered, accommoda- 
tions furnished, and articles sold. To this day statutes 
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States upon some or all 


are to be found in many 0! the 
has never yet been suc- 


these subjects; and we think it 
cessfully contended that such legislation came within any 
of the constitutional prohibitions agaist interference with 
private property. With the 5th Amendment in force, Con- 
gress, in 1820 conferred power upon the City of Wash 


ington “t the rates « vharfage at private 


regulate t f 





wharves, .« _ the sweeping of chimneys, and to fix the 
rates of fees therefor nd the weight and quality of 
bread.” 3 Stat. at L., 587, sec 7: and in 1848, “to make 
all necessary regulations respecting hackney carriages and 
the rates of fare of the same, and the rates of hauling by 


cartmen, wagoners, carmen and draymen, and the rates of 


commission by auctioneers 
¢ the 


This brings us to inquire as t principles upon 


order that we 


which this power of regulation rests, in 

may determine what is within and what without its oper- 

ative effect. Looking, then, to the common law, from 

whence came the right which the Constitution protects, 
“affected with a 


when private property 1s 
‘uris privati only.” This 
was said by Lord Chief Justice Hale more than two hun- 
dred years ago in his Treatise De Portibus Maris, 1 Harg. 
L. Tr.. 78, and has been accepted without objection as an 
essential element in the law of property ever since. Prop- 
erty does become clothed with a public interest when used 
in a manner to make it of public consequence, and affect 
the community at large. When, therefore, one devotes his 
property to a use in which the public has an interest, he 
in effect, grants to the public an interest in that use, and 
must submit to be ontrolled by the public for the com- 


we find that 


public interest, it ceases to be 


mon good, to the extent o! the interest he has thus 
created. He may withdraw his grant by discontinuing 
the use: but, so long as he maintains the use he must 


submit to the control 

Thus. as to ferries, Lord Hale 
De Jure Maris, Harg L. Tr., 6, the King has “a right ot 
franchise or privilege, that no man may set up @ common 
ferry for all passengers, without a prescription time out 
of mind, or a charter from the King. He may make a 
ferry for his own tse or the use of his family, but not for 
the common use of all the King’s subjects passing that 
way; because it doth in consequence tend to a common 
charge, and is become a thing of public interest and us¢ 
and every man for his passage pays a toll, which is a 
common charge, and every ferry ought to be under a pub- 
lic regulation, viz: i 


that it give attendance at due times, 
keep a boat in due order, and take but reasonable toll; 
for if he fail in these he is fnable.” So if one owns the 
soil and landing places on hoth banks of a stream, he can- 
not use them for the purposes of a public ferry. except 
upon such terms and conditions as the body politic may 
from time to time impose; and this because the common 
good reauires that all public ways shall be under the con 
trol of the public authorities. This privilege or prerogative 
of the King, who in this connection only represents and 
to the body politic, is not primarily 
of the people and 


says, in his treatise 


gives another name 
for his pront, but for the 
the promotion of th general w 
And. again, as to wharves and wharfingers, Lord 
Hale, in his treatise De Portibus Maris, already cited 
savs: “A man, for his own advantage, may, in a 
port or town, set up a wharf or crane, and may take what 
rates he and his customers can agree for cranage, wharf 
age, housellage, pesage, f he doth no more than is law 
ful for any man to do +: makes the most of his own 
, If the King or iect have a public wharf, unto 
which all persons that come to that port must come and 
unlade or lade their goods as for the purpose, because 
thev are at the wharfs only licensed by the Queen, . or 
because there is no other wharf in that port, as it may fall 
out where a port is newly 


protection 
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pri ite 
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erected: in that case there cat 
duties for 














not be taken arbitrary and excessive cranagt 
wharfage, pesage, etc.. neither can they be enhanced t 
an immoderate rate; but the duties must be reasonable 
and moderate, though settled b the King’s license ot 
charter. For now the wharf, a d crane and other con 
yeniences are affected with a public interest, and they 
cease to be juris privati only; as 1f a man set outa street 


in new building on his own land, it 1s n 


w no longer bare 


private interest, but ts affected by a public interest.” 

This statement of the law by Lord Hale was cited 
with approbation and acted upon by Lord Kenyon at the 
heginning of the present century, in Bolt vs. Stennett, 8 
T. R.. 606 

And the same has been held as to warehouses and 


warchouseme! Irn Allnutt vs. Inglis, 12 East, 527, de 











cided in 1810, it appeared that the London Dock ‘ 
which wines were 





had built warehouses in 





i the owners 








at such rates of charge as the company and 
might agree upon Afterwards the compa! ybtaine 
authority under the general Warehousing Act, to receiv 
wines from importers before the duties n 1 nporté 
ion were paid; and the question was, © t l 
chargé arbitrary rates tor such storage 
tent with a reasonable compensatior! [ 
Lord Ellenbors ugl said (p. 537) 

“There is no doubt that the general | 
vored, both in law and justice, that eve! 
what price he pleases upon his own propert r the us 
of it: but if for a particular purpose th have 
right to resort to his premises and make 1 
he have a monopoly in them for that pur] f he wi 


take the benefit of that monopoly, he must, as an equ 


lent, perform the duty attached to it o1 


The question then is, whether, circumstanced as this com 
pany is, by the ce mbination of the Ware ising Act 
with the Act by which they were original! nstituted 
and with the actually existing state ol thing n the Port 
o! Lond n, whe reby they alone have the ng 
these wines, they be not according to the d I 
Hale, obliged t limit themselves to a r¢ mp 


sation for such warehousing And, accor g t 















whenever the accident of time casts upot party the 3 
benefit of having a legal monopoly of la g goods 1 ‘ 
a public port, as where he 1s the owner ot 1 nl 
authorized to receive goods which happ« t , 
a port newly erected, he is confined t tak ré * 
compensation ¢ nly for the use of the wl 
“Tt jis enough that there exists | > 
for the commodity in question a virtual 1 e¢ % 
warehouse for this purpose, on which the p1 ple of law 
attaches, as laid down by Lord Hale i t s r 
ferred to (that from De Portibus l t zr 
which includes the good sense as W ll as 1 tt z 
subject.” : 
# 
And in the Same cCas¢ Le slat sal a 
541) : 1 
“Then admitting these warehous | 
erty, and that the company might dis 
tion of them, or that they might have ma vhat 
they pleased in the first instance, yet having, as t 
have. this monopoly, the question is, whether the war - 
houses be not private property clothed wit ublic right a 
and if so, the principle of law attaches uy then rT} . 
privilege, then, of bonding these wines |! g at present 9 
confined by the Act of Parliament to tl mpany’s ¥ 
houses. is it not the privilege of the pul nd shall a 
that which is for the good of the pu ttach on t 
monopoly, that they shall not be bound to pay an ar 
trary but a reasonable rent? But up t t rd t 
company resist having their demand for rehouse rent 
confined within any limit; and, though it not follow 
that the rent in fact fixed by them is unreasona le, tl 
do not choose to insist on its being 1 bl t 
purpose of raising the question. For this the 
fore, the question may be taken to be w! ther they 
claim an unreasonable rent. But though t be private 
property, yet the principle laid down by Lord Hal t 
taches upon it, that when private property 1s affect t 
a public interest it ceases to be juris privat l t 
case of its dedication to such a purpose as this, the owr 
ers cannot take arbitrary and excessiv luties, but the 4 
duties must be reasonable.” 
After citing other authorities, Judge Waite 









































notes that the power to regulate the charges ol 
common carriers was exercised in |! ngland as tal : 
back as the reign of William and Mary, because thet ; 
business is “affected with the publi interest,” : 
within the nteaning of Lord Hale's doctrine He 
calls attention to the fact that while there were 1 
Chicago in 1874, 14 elevators, the ictices and = 

sat 4 . ‘ a4 3 
charges were completely contr lled nine persons t 
in thorough agreement. Es 

Under such circumstances it 1s 
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smith; and it was a strange notion that by calling them 
so they would be brought under legislative control. 

If this be sound law, if there be no protection, either 
in the principles upon which our republican government is 
founded, or in the prohibitions of the Constitution against 
such invasion of private rights, all property and all busi- 
ness in the State are held at the mercy of a majority of 
its Legislature. The public has no greater interest in the 
use of buildings for the storage of grain than it has in 
the use of buildings for the residences of families, nor, 
indeed, anything like so great an interest; and, according 
to the doctrine announced, the Legislature may fix the 
rent of all tenements used for residences, without refer 
ence to the cost of their erection. 

To say that the business of a tailor or a shoe 
maker is just as much impressed with the public in- 
terest as this great monopoly with its strangle- 
hold on the grain business of eight great states, 
controlling in fact the price of their surplus to both 
producer and consumer, is simply childish. The 
same question came before the court in Budd v. 
New York, 143 U 517, decided in 1892, where a 
similar act of the New York Legislature was at- 
tacked. Munn vs. Illinois was fully approved and 
affirmed and the opinion collates a number of de- 
cisions since the Munn case, following its principles. 
Judge Brewer, the nephew of Judge Field, who was 
then on the bench wrote a dissenting opinion 
in which his uncle, Judge Field, joined. In 
the course of that decision Judge Brewer an- 
nounced that every form of paternalism was odious 
to him. Both of them believed that the states could 
not regulate any monopoly, that the states had not 
created by law. That every other form of business 
is private with which the state has no concern no 
matter how oppressive its operation may be. Munn 
vs. Illinois was an out-post case. Many lawyers 
believed it would be withdrawn, but it was affirmed 
fifteen years later in the Budd case and vastly ex- 
tended a generation later in German Alliance Insur- 
ance Company vs. Lewis, 233 U. S. 389. The four 
other Granger cases which immediately followed 
the Munn Case are: C. B.& QO. R. R. Co. vs. Cutts; 
Peik vs. C. & N. W. R. R. Co., C. M. & St. P. vs 
\ckley; R. R. Co. vs. Blake, all cases attacking the 
validity of maximum rates established by law or 
by the orders of railroad commissions authorized 
thereto. The court held that until Congress had 
established interstate rates, State Legislatures had 
complete control over rates within the boundary of 
the State even though the traffic was a part of inter- 
state traffic, a doctrine which it was compelled to 
renounce in St. Louis & Pacific R. R. Co. vs. Illinois, 
118 U. S. 551. It reiterated the doctrine of the 
Munn case and applied it to railroads, that a Legis- 
lature in rate-making was omnipotent, that even 
though rates were confiscatory, the courts could not 
interfere. This the court soon renounced, holding 
that where the rate was confiscatory the court 
would interfere and the reasonableness of a rate is 
always a judicial question, thus, opening up a vast 
new field of litigation. Practically nothing is now 
left of the last four decisions, but the Munn Case 
in its main features is still the law of the land. 

Not only that but it has been considerably ex- 
tended. In the Munn decision, some stress was laid 
upon the fact that these elevators were located at 
a great terminal point where rail and water lines 
connect, but in Brass vs. North Dakota, 153 U 
391, an act making all buildings, elevators, and 
warehouses used for the handling of grain for profit, 
public warehouses, and fixing the storage rates was 
completely upheld. The doctrine of public interest 
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in all such warehouses so upheld has been applied 
by legislation in nearly every state. 

In German Alliance Ins. supra, 
rejecting the theory that the business must be a monop- 
oly in order to its regulation, the court said: 


Co. vs. Lewis 


those who make 
And considering 
it was said, went 


This difference in conditions is “for 
and not those who interpret, the laws.” 
the expressions in the other cases which, 
rather to the expediency of the laws than to their validity, 
yet, it was further said, the expressions had their value 
because the “obvious aim of the reasoning that prevailed 
was to show that the subject matter of these enactments 
fell within the legitimate sphere of legislative power, and 
that so far as the laws and Constitution of the United 
States were concerned, the legislation in question deprived 
no person of his property without due process of law.” 


The court then cited approvingly the language 
used by Judge Andrews in the Budd case, 117 N. Y. 
27,5 L. R. A. 


I'he attempts made to place the right of public regula- 
tion in the cases in which it has exerted, and of 
which we have given examples, upon the grounds of spe 
cial privilege conferred by the public on those affected, 
cannot be supported ‘The underlying principle is that 
business of certain kinds holds such a peculiar relation to 
the public interest that there is superinduced upon it the 
right of public regulation.” 


SQ. 


been 


The court then discusses the proportions to 
which the fire insurance business of the country has 
grown and the manner of its operation. ‘The ratio 
of loss to insurance has been so accurately de 
termined by experts that there is practically a fixed 
rate made by rating bureaus so that there is no 
more competition than there is in railroad rates, 
no more freedom of contract between the insurer 
and the insured than there is between the shipper 
and the railroad company. The insured must take 
the contract that the insurer tenders. Again the 
court points out that fire insurance has become al 
most universal. No merchant can secure credit 
without insuring his stock. The lender compels the 
borrower to insure the mortgaged property for the 
interest of the mortgagee. To a large extent the 
entire fabric of credit in this country thus depends 
upon fire insurance and the courts hold that it is 
therefore so impressed with the public interest that 
the state may not only regulate all of its other 
practices, form of policy, investment of funds which 
has long since been done in most states, but may 
also regulate the rates. The case was a shock to 
the Bar of the country. It had been generally 
thought by the Bar that such regulation was only 
legal where there was a monopoly created by the 
state or in those functions where the public may de- 
mand the service, where the corporation must give 
the service without discrimination to everyone who 
applies; that in other words the right to regulate 
was correlative to the right to demand service. The 
court brushes that aside and in upholding the act 
finally says: 

} 


The attempts made to place the right of public regula 


tion in the cases in which it has been exerted, and or 
which we have given examples, upon the ground of spe- 
cial privilege conferred by the public on those affected, 
cannot be supported. “The underlying principle is that 
business of certain kinds holds such a peculiar relation to 
the public interest that there is superinduced upon it the 
right of public regulation.” Is the business of insurance 
within the principle It would be a bold thing to say that 
the principle is fixed, inelastic, in the precedents of the 
past, and cannot be applied though modern economic con 
ditions may make necessary or beneficial its application 
In other words, to say that government possessed at one 
time a greater power to recognize the public interest in a 


business and its regulation to promote the general weliare 
than government possesses today. 

Here was a warnirg that the extension of this 
power derived from public interest had not yet 
reached its limitations in the view of the court, 
that it might be still further extended and it was. 
In Block vs. Hirsh, 254 WU. S., 640, the court upheld 
the New York Statute fiixng rents, setting aside 
rental contracts already entered into, on the ground 
that it “emergency legislation.” 

It is to be hoped that the court wi 
tinue to take the view that the Constitution may be 
warped, twisted, or swayed to 
That is an extremely dangerous doctrine and it is 
doubtful is Block vs. Hirsh will ever be followed. 
lt is one out-post case that will probably be with 
drawn. 


Was 
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Gretna Green Redivivus 

“Gretna Green, which, before the passing oi 
Lord Brougham’s Act of 1856 (19 & 20 Vict. c. 96), 
enjoyed a considerable notoriety as the favorite 
place for contracting marriage by runaway Eng 
lish couples, seems even yet not to have lost its 
fame in this respect, for only last week an action 
for declaration of marriage was before the Court 
of Session in respect of a ceremony performed by 
the Gretna Green blacksmith in 1921. | 
purely sentimental reasons it is difficult to unde: 
stand why the parties there concerned, both ot 
whom were resident in Edinburgh, took the trou 
ble to journey to Gretna Green to have the mat 
riage ceremony performed there, seeing that they 
could have been married in irregular fashion, if 
they so desired, equally well in Edinburgh. The 
attraction of Gretna Green in the old days lay 
solely in the fact that it was just over the Border, 
and the knot could be tied there at once before the 
irate parents, who are usually described in works 
of fiction as pursuing the young couple, had time 
to prevent the marriage. As has often been pointed 
out, the effect of Lord Brougham’s Act was not to 
put a stop to irregular marriages in Scotland, but 
simply to require for the validity of such a mat 
riage, that one of the parties should be resident in 
Scotland for at least twenty-one days next preced 
ing the marriage.”’—Law Times, Feb. 16. 


nless 


Cleveland’s Good Example 

“The conditions in Cleveland’s criminal 
which a current writer in the American Ba 
ciation Journal, Judge Homer G. Powell, 
as having been a subject of sharp press criticism in 
1918 and later, will seem decidedly familiar to St. 
Louisans. Nothing could be more pertinent than 
this article in St. Louis just now. Through simple 
means a wonderful transformation has been effected 
in Cleveland courts with strong deterrent effect on 
lawlessness. May we not adopt the same simple 
means here? May not our Judg cog 
nizance of a virtual breakdown in t 
tem, act on the 
right’ ?”’ 


courts 
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same ‘inherent 


“If the men who make our laws do not respect 
the fundamental law, the Constitution, deliberately) 
adopted, can they expect the people respect ther 
faws adopied in confusion and bitter wrangling? We 
need examples in high places.”—Arkansas Methodist 


(Little Rock) 





TO RESCUE “OUR LADY OF THE COMMON LAW” 


The Dragon of Uncertainty Which Has So Long Baffled and Harried the Profession, 
Which Has Threatened with Death or Dishonor “Our Lady of the Common Law, 


and 
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Should Be Tracked to Its Lair and Destroyed by the Work of the American 
Law Institute* 


By Hon. BENJAMIN N. Carpozo 
Associate Justice, New York Court of Appeals 


to celebrate not a death but a 
birth, A year ago today our infant Institute 
was brought into the world with such a host of 

indulgent godfathers as would have spoiled a child of 

weaker fibre. At once upon its coming the great things 
that it would do were foretold in the family circle and 
straightway published to the world. Learned doctors 
of law, as many would seem as ever gathered under 
a single roof, inspected him, measured him, weighed 
him, and forthwith declared that given ten years of life 
with proper training of the mind and nourishment of 
the body it would be ready at the end of the decade to 
relieve lawyers of the need of study, judges of the 
need of thinking and suitors of the need of worrying, 
if not altogether then at least in some appreciable de- 


EK come 


oree 

Needless to say this forecast was received with 
loud acclaim. The greatest masters in the universities 
were at once retained with instructions to come to- 
gether, fight out their differences in private, and impart 
to the infant the strained and clear residuum of undi- 
luted truth that would survive these high intentions. 
Guides and monitors and critics and advisers were se- 
lected to hold the masters in check and to receive re- 
ports at frequent intervals as to the progress of the 
progeny. Never since the days of the younger Mill 
was there a scheme of education so considered and so 
comprehensive, so exacting and intensive. 

Well, the year has passed and the child is still 
alive. Its character has not been spoiled by adulation, 
its temper has not been soured even though at times it 
may have heard an echo of the wrangling of its mas- 
ters, and tonight its guides and monitors, surveying 
the reports of work already done, of progress already 
made, mindful that nearly a year of the fateful decade 
has gone by look forward to the decade’s end with a 
hope and a faith and a loyalty undimmed. If these 
men whom we heard today and whose inspiring reports 
fill us all with a sense of mastery and power, if these 
men are incapable of restating the law, then the law 
is incapable of being restated by any one. 

What is it that they are trying to do? What is it 
that this Institute, if it even faintly realizes the pur- 
pose of its godfathers, may be expected to accomplish ? 

find among it for critics are not lacking, a 
curious insistence upon contradictory grounds of oppo- 
sition. Some tell us that its touch will blight, it will 
sterilize and wither, it will absorb all native juices that 
make for health and growth, the books that it writes 
vill be not only closed but clasped. The law, in yield- 
ing to its embraces, will be turned into a statue, perfect 
ut immobile. The prophecy is cheerless, yet at least 

> must say that it is a tribute to our power. We need 
not fear, if this be true, that our infant. arriving at 
maturity, will descend to the position of a harmless 


he 


ritics, 
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drudge, a negligible nobody, to be forgotten or ignored. 
A second band of critics attacks us from another flank. 
The arrows with which they have armed themselves 
have been dipped in the poison of contempt. What 
troubles them is not that the institute will do too much. 
They pity us for all our effort and hubbub and commo- 
tion, for they foresee with assurance that in the end 
we shall accomplish nothing. The restatement with 
all its promise of cooperative effort will turn out, they 
say, to be a one-man job like the one-man opinions 
which we hear of in appellate courts. The bar and the 
bench will resent as an intrusion the entry upon the 
scene of a new force which pretends to a composite 
wisdom. I have even been assured that such plans are 
alien to the spirit of a democratic form of government. 
They suggest a monopoly or at least an aristocracy of 
learning. Better the path of ignorance, blazed by indi- 
vidual initiative, than this imperial highway with sign 
posts so commanding. But the final thrust is worst of 
all, its poison most corrosive. Your great highway, if 
you build it, will be already obsolete when it is fin- 
ished. Your restatement will be no sooner made than 
it will have to be torn down, and made over. You are 
the Sisyphus of the century. It is all futility and vanity. 

Let us see whether there is anything in these criti- 
cisms to make us pause upon our course. I recur to 
the image of the statue, pitiless and changeless. I 
have loved the living law too well, I have followed and 
studied too long her changing moods and phases, the 
lines of her growth, the vital processes of her being, to 
be willing to give her up for any marble simulacrum. 

The trouble with criticism of this order is that it 
is founded in misconception of the whole project of re- 
statement. One fears that the critics have taken a pen 
in hand after reading a few garbled extracts in the col- 
umns of a newspaper without going to the sources. 
They believe, and the belief is so general that we must 
spare no effort to dispel it, they believe that the restate- 
ment is to be a code with the sanction of a statute or 
something akin thereto. You will cramp the circula- 
tion, they say, with this tight and binding garment. 
Even if you avoid this you will add another uncer- 
tainty to those that exist already. The bar and the 
bench will find new subjects of contention in the uncer- 
tainties which the restatement will develop within it- 
self. Since the changing forms of speech, the imper- 
fect medium of language, the finite minds of men are 
such that uncertainty must develop however well the 
work is done. Now those who think and speak thus 
have missed altogether the end and aim of our en- 
deavor. They do not recall that the work of judicial 
decision, as being pointed out this morning, is a tech- 
nique that is founded upon the experience of judges 
and not a technique that is founded upon the interpre- 
tation of authoritative texts. 

They fancy that we shall impose shackles, when 
we seek to loose and free. They fancy that we are 
building a new labyrinth in which justice will be im- 
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prisoned, when we are seeking to give a key to the an- 
cient labyrinth from which she has long cried to us 
for outlet and escape. This will be no code to be 


fought over and dissected as if its every line were in- 
vested with authority, a deliverance from on high with 
This will 


every word inspired be merely considered 
counsel and advice. fallible doubtless, and at times we 
may assume erroneous, but conceived, none the less, in 
the high and scientific spirit df a disinterested quest 
for truth—considered counsel and advice of experts 
from all the groups, universities and bench and bar, 
that have a hand and a voice today in the making of 
our law. Did Kent in his day congeal the flowing wa 
ters of jurisprudence? Read the memorable address 
that the Secretary of State delivered last June at the 
celebration of the Kent centenary, and find the answer 
there. Did Story prove a repressive or a liberating 
force? Read the testimony of Dean Pound in his 
paper on The Place of Judge Story in the Making of 
\merican Law. In our own day has Williston stunted 
growth? Has Wigmore turned his readers into blind 
worshippers of authority when he fancied all the tim« 
that he was lashing them into thought, breaking the 
graven images and setting up the cult of reason? If 
these men, alone and unaided, could work these might; 
things, what will be the force for uniformity, the in 
spiration for new advances, the beckoning to greate1 
heights, of those who speak the voice of an organized 
profession? Not yet in the history of the common 
law has a voice pealed forth with a register of power 
so deep and vibrant and sonorous. Yet it is the echo. 
after all, of voices that were trained and attuned by 
the masters of jurisprudence in distant climes and 
ages. We are girding ourselves for the same task—as 
Governor Hadley so well reminded us in his address a 
year ago—the same task that preserved the Roman 
Jurisprudence and immortalized the Roman jurists 
Those who come to mock may remain to praise 

I deny, therefore, that our restatement, if those 
who make it are worthy of their paternity, will lay a 
dead hand upon the law. At the same time I would 
not say that there is no profit in the warning. We 
must be on our guard in the midst of all this praise of 
uniformity and certainty lest we treat of our work as 
a finality, lest we permit ourselves to be condemned to 
intolerable rigidity. 

More than once in talking and writing upon these 
themes I have recalled the pregnant words of Roscoe 
Pound, “Law must be stable and yet it cannot stand 
still.” The Institute will give us the scientific state 
ment that will lend the virtual stability. It will give us 
a foothold, a resting place, a point from which we may 
take our bearings and survey the landscape. But that 
is not the whole. Still there will be need, as there has 
been throughout the ages, of a line of advance, a vision 
of the future and a principle of growth. 

I am not moved or deterred, therefore, by those 
who say that our work, when it is finished, will be still 
unfinished, that when made it must be remade, that the 
flux is inevitable and endless. I should despair of the 
work of our hands if I thought that we meant to pros- 
trate ourselves before it as before something closed 
and perfect. I spoke in jest, at the beginning, of the 
coming of the good time when lawyers and judges 
might cease to think and study. Better that they 
should stray as they are straying in the wilderness of 
precedents with all the snares and entanglements and 
underbrush of dicta, than that they should lose the di- 
vine impulse to move onward and upward in the slow 
and toilsome process of renewing the foundations and 
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the structure of justice upon earth. I freely concede 
that the restatement will do more harm than good if it 
weakens the impulse to these strivings, if it paralyzes 
the creative energies through which law [ 
within. Those of us who believe the m 
a restatement must be alert 
example to rescue it from the reproacl 
But I feel assured in my own mind 
vill in truth be quite the contrary 

We shall have a quickening of interes 
the science, but also in the philosophy of 
who are charged with the duty of setting 
law as it is recorded in the books will be | 
to time, when they find the vestiges of rules 
become atrophied and useless, to 
that must be wrought if law is to respond 
of a new day. Perhaps the advice may be 
the accompanying treatise rather than in 
ment, but it will come forth in one fort 
Often diverse views will be found to p1 
ent jurisdictions, and then a choice must 
will be a great searching of hearts, a 
of the soil, a great delving for the treasu 
and justice that lie hidden beneath the suri ‘ 
the weeds and dust. The old verities, brought togethe1 
in a body, cast in new forms, in generalizations, gath 
ered from the precedents, will open up new 
new vistas of expansion, new planets in the firmament 
Things dimly before, floating 
minds that have felt them rather than perceive: 
the protoplasmic beginnings of new forms of ri 
justice, will fall into their framework and their 
and be revealed to us thereafter, not as ) 
anomalies at all, but as part of the ancient order, need 
ing only their Linnaeus, to classify and sift them, to 
expose the ties of kinship, to give them rank and stand 
ing amid gener I have had a vivid sense 
of this in reading some advance pages of Prof. Bohl 

Torts, a branch of the restatement which 

presents an almost unexampled opportunity for helpful 
and constructive thinkings. 

\long with all of this there will emerge, |] 
sured, a deeper and more pervasive interest in the 
damental queries of jurisprudence, queries which, 
dom asked and yet more seldom answered, lie 
the background of all juristic thinking. What 
law that we are thus engaged in preserving 
building? What is its genesis, the principle of its 
growth, the end which it must What is the 
meaning of the work of judges, that mystery i 
in action about us every day, and which even its dail) 
ministers do not fully understand ? 
energy do we owe the existence of these 
we are now about to classify and set in order after 
leaving them so long in confusion and neglect? A great 
and vitalizing interest will be aroused in the meaning 
of our work. We shall be probing the depths, but the 
depths, after all, are the foundations of the heights 

Not long ago in talking upon this theme 
an ancient proverb which has its timeliness 
“He who has not Azo’s books,” ran the prove 
middle ages, “he who has not Azo’s books, let him not 
come into the courts of justice.” So men will learn in 
time to speak of the publications of the Institute. They 
will turn to these pages before they turn to anything 
I am confident that the times will | 
they will have to turn no farther. Henri 
French novelist, used to say that there 
model of the perfect style, and that was 
poleon. Everything was there subordi 
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ict and clear expression of what was to be said. The 
poor man succumbed to its charm to such an extent 
that he was in the habit of reading a few paragraphs 
every morning before breakfast. I do not say that our 
restatement will go so far as that. I do not say that it 
vill compete for pularity with the picture supple- 
ments of the ng newspaper. I venttire to hope, 
iowever, that at for judge and lawyer, it will 
prove to be at least as useful. Little by little conform- 
ty will become greater and more general 

Courts which have expounded the law in ways 
that leave their isdictions in growing isolation, will 
I are gravitating under the 


rate 


find that insensibly they 
influence of the attractive force, they are gravitating 
to the judgment of the mass. Where that is resisted 
1 commissions for the revision or 
umendment of the law will tend more and more to ad- 
vise the statutory changes that are needed in aid of 
uniformity. In own State a project for the forma- 
tion of such a | of revision is even now under con- 
sideration with a bright prospect of fruition, and with 
the express mandate to consider the recommendations 
of this Institute 1 of other learned bodies. Author- 
ity and prestige | gather with the years. 
[ see no rea , then, to falter in the work to 
vhich our hands are set. It holds the promise of a 


bar associations 


great hope, a promise which it would be cowardice to 
shirk, and treason to betray. Our great heritage of the 
common law is like some medieval art treasure which 
has been relegated to the lumber room, so that those 
who seek it can hardly find it for the dust of the years 
and the confusion of worthless miscellanies hiding it 
from view. You remember what Pollock and Mait- 
land have said about the year books: “They should be 
our glory, for no other country has anything like them ; 
they are our disgrace, for no other country would have 
so neglected them.” We have not ignored the reports 
of later days, but we have let them pile up without sys- 
tem or order or method till there is no judge or bench 
of judges with eyes quick enough and sharp enough to 
penetrate the whole. We are forced to fix our gaze 
upon the little patch before us in this case or in that, 
for few of us, if any, have the vision that will enable 
us to look beyond. This wealth has been our despair, 
but it is also our opportunity. These records—tangled 
and overgrown—have at times been our reproach. 
They are now to be our pride. The monster of uncer- 
tainty which has baffled us and harried us, which has 
threatened with death or dishonor our Lady of the 
Common Law, as Sir Frederick Pollock styles her, this 
merciless dragon, has been tracked into his lair. Let us 
drag him forth and slay him. 


THE LEGAL SYSTEM OF SOVIET RUSSIA 


Supreme Power Resides in Federal Congress of Soviets—Central Executive Committee of Two 


Houses Constitutes Federal 


Parliament—Executives—Federal and State Powers— 


Individual Rights—Federal Judiciary—Checks and Balances—Civil Code— 
Property Rights, Contracts, Partnership and Corporations* 


By Borris M. KoMar 
Of the New York City Bar 


Introduction 


nt of Penal Code by the All-Rus- 
Executive Committee on June 1, 
1 new era for the jurisprudence 
ialist Federated Soviet Republic 
referred to as R. S. F. S. R.). 
ide of the ruling party in Rus- 
imarized by the words of M. U. 
speaking at the All-Russian Con- 
‘rovincial Attorneys-General held 
leclared that “so-called codifica- 
luring the socialist revolution is 
that “it is necessary that the 
evolutionary sses themselves should have an 
pportunity to create legal norms.” Two years 
hird similar conference held on June 

Comrade Koslovsky presented 

outline of a new Penal 
conference held on January 26, 
solution declaring that the draft 
de considered by it “opens new 
paths in the field of criminology, summarises the 
practical experience yf the soviet courts for the 
ist four reflects modern development of 
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penology and answers practical requirements of 
the present period of proletarian revolution.” 

The same conviction apparently held good for 
branches of law other than penal. In November, 
1922, both new Civil Code of R. S. F. S. R. and 
Judiciary Act of R. S. F. S. R. were passed by the 
All-Russian Central txecutive Committee at its 
fourth session. In February, 1923, the new Code 
of Criminal Procedure of R. S. F. S. R. became the 
law of Russia. The Constitution of R. S. F. S. R. 
was adopted on July 10, 1918, so that with the pro 
mulgation of the Constitution of the Union of 
Soviet Socialist Repubiics and the Code of Civil 
Procedure of R. S. F. S. R. on July 7, 1923, the 
legal system of the contemporary Russia became 
at least for the time being complete. 


Il. Federal Constitution of Soviet Union 
1. Preamble and Federal Pact 


The preamble of the federal constitution of the 
union of Soviet Socialist Republics, after surveying 
the present position of the capital-labor struggle, as- 
signing to Russia the leading role in the labor camp, 
arraigning and deriding capitalist states and pre- 
dicting their doom, declares the aims of the So- 
cialist Union to be as follows: “to guarantee ex- 
ternal security, domestic economic prosperity and 
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freedom of national development for the nations.” 
It is concluded with a statement that “admission 
to the Union is open to all the Socialist Soviet 
Republics both existing and arising in the future” and 
a promise that the Union “will represent a new, 
decisive step along the road toward the union of 
the workers of all countries in a World’s Socialist 
Soviet Republic.” It would therefore appear that, 
while at the present time the new Union will be 
regarded internationally as a single state, its crea 
tors look upon it as a sort of a socialist League of 
Nations, 

The Federal Pact is a simple declaration that 
four republics, e. g., Great Russia, the Ukrainia, 
White Russia and the Trans-Caucasia (Armenia, 
Azerbaijan and Georgia) form a single federal state, 
namely—the Union of Soviet Socialist Republics 
The republic of Khiva in Central Asia recently 
joined the Soviet federation. 

The preamble forms Part I of the constitution. 
Its Part II consists oi the Federal Pact and eleven 
articles divided into seventy-two sections. An 
article dealing with this constitution in detail ap- 
peared in January, 1924, issue of the Columbia Law 
Review at pp. 36-53. 

2. Constitutional Convention and Parliament 

The Federal Congress of Soviets is the supreme 
power of the Union. Its membership consists of 
deputies elected on the basis of numerical repre 
sentation, namely one for 25.000 of city population 
and 125,000 of rural. They are elected by the 
provincial soviets, and in the states where there are 
no division of the territory into provinces—by the 
State Congresses of Soviets. It is to be called 
annually. The Congress of Soviets has the ex 
clusive right of adoption and amendment of the 
basic provisions of the Federal Constitution, but 
it is not intended to pass or consider any other 
legislation in detail. It approves the membership 
of the upper house of Parlizment and elects from 
its midst the lower house thereof 

The Federal Parliament bears the name of Cen 
tral Executive Committee and two 
houses. The upper house is formed by representa 
tives of states (5 each) and one representative from 
each autonomous province of R. S. F. S. R. and 
three Caucasian provinces. The manner of elec- 
tion or appointment of these representatives is ap 
parently left to the states. The upper house is 
called “the Council of Nationalities’ and i 
mated to contain 99 members. 

The lower house is known as “the Federal 
Council” and consists of 371 members distributed 
in proportion to the population, elected by the Con 
gress of Soviets out of its membership at its annual 
When thx not in 
session, the Federal Parliament is the supreme power 
of the Union. It has the exclusive legislative powers 
and the cabinet by it is responsible to its 
both houses. The Council of Nationalities and the 
Federal Council have equal and co-ordinate powers 
and the assent of both is required for the enactment 
of any law. In case of disagreement the question 
or the bill is referred to a joint commission, On 
failure of the joint committee to reach an agree 
ment, the matter is decided by majority vote at a 
joint session of both houses. If majority cannot 
be obtained at a joint session, on demand of either 
of the houses, the matter is referred to the Congress 
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simultaneously bearing the title of 


Central 


session. 


reie! 


Executive Committee 
3. Federal Executives 


he supreme executive powe! 
centred in the so-called Presiding Board of the 
tral Executive Committee. When both the 
and the Congress of Soviets are not in 
Presiding Board also possesses legislati 
However, the latter appears to be limited t 
issuance of decrees, regulations and ord 
furtherance of federal legislation. The 
Presiding Board appoints the president 
dent, attorney-general 
Federal Supreme Court, has the sar 
Central Executive Committee to refer « 
ters for the decision of the Court and to al 
take jurisdiction of certain other matte: 
“protests” against its decisions: by 
General. 

The Board 
members, fourteen of whom represent 
Boards of the Council of Nationalities 
eral Council, the remaining seven being 
the joint meeting of the two houses 
trative part of the executive powel 
is vested in the Cabinet of thirteen 
the Council of People’s Commissat 
the Central Executive Committee 
man and a vice-chairman without 
five members with exclusive federal 
Commissaries ot foreign affairs, wat 
eign trade, communications and post a 
graphs. States are forbidden to establ 
sponding ministries, but may invite 
in their cabinet meetings local repr 
these commissaries either with deciding 
powers. The other five commissaries 
of public economy, foodstuffs, labor, fir 
farmer inspection, have merely 
powers through the c 
commissaries, they hav 
tives. The thirteenth member 
head of the federal secret servic 
State Political Board. He ha 
powers in the cabinet, but | 
throughout the Union, althoug 
parallel P 


latter 
session this 


ve 


met 


. 1 
and five 


Presiding consists 


and act 
where 
inet is the 


nited 


activities of State 


4. Federal Judiciary 


There is no federal judiciary 
federal Supt 


CIVvisions 


Union, but there is a 
three permanent 
and two 


has 
military ; 
a special session 
Its jurisdiction 
tween the states; (b) hearing of 
the highest federal officials for 
against the duties of their offices 
give guiding interpretations of fede: 
on the request of the State Suprem: 
report on the decisi 
ourts to the Centra! 


+ oh a1! 
others a tull 


extends to 


consider and 


Supreme ( 
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mittee, in so 
to federal les 
states ; 
the Central 
tionality of any state 


said decisions shall be contrary 
islation or affect the interests of other 
opinions to and upon demand of 
utive Committee on the constitu- 
legislation. 
ot the Court may be convened 
the Federal Central Executive 
residing Board to consider: (a) 
ises both of utmost importance 
f two or more states; 
responsibility of 
Committee and the 
e Court has eleven judges, four 
officio members, being presidents 
Courts, and one is a representa- 
States Political Board. There is 
special attorney-general and his 


; 
Ss 

(CC) Q1V 
! 


“x¢ 


Special ses ns 
only upon reque 
( ommiuttee 
criminal and 
and 


anecting nterests ot 


re ting personal 
i 


CasCs 
nembers of Central xecutive 
federal cabinet lr} 
of whom are « 
of State Suprem«s 
tive of the | 
attached to it 
deputy. 


nite 


5. Federal Powers and Guarantees 


matters are reserved to the fed- 
eral authorities reign affairs and treaty making; 
alteration of international and interstate frontiers 
with the consent of the respective states) ; admis- 
sion of new in the Union; declaration of war 
and peace; conclusion of federal internal and do- 
mestic loans lowances of similar state loans; 
regulation of reign trade and control over the 
domestic trade yntrol over the economics of the 
Union, designat of industries and enterprises as 
grant of concessions; 
transportation army and navy; 
organization of single monetary and credit 
tem; establishment of a single federal budget, in 
cluding the budg of the states, power to 
levy federal taxes and to permit additional taxation 
for state pury passing of uniform iegislation 
governing land nership, use of subsoil and for- 
interstate migration, judiciary, 
| procedure, civil and criminal 
nt, public education and 
| measures, census and statistics, 
aliens; rig mnesty covering all the territory 
of the U wer to veto unconstitutional state 
legislation; and to adjudicate disputes between the 
States. 
The U 
eign rights, 
thorities by this « 
form of state 2 
f Soviets, Stat 


The tollow 


possessing federal import, 
t and telegraph; 


sys 


1 
several 


ests, mnavigati 
civil and 

codes, labor employm: 
health, Wwe ights 


rantees to the state their sover 

is delegated to the federal au- 

nstitution. It establishes soviet 
ernment including State Congress 
Central Executive Committee with 
its Presiding Board, Council of thirteen People’s 
Commissaries plus five representatives of exclusive 
federal commis Finally, it undertakes to 
promulgate federal laws in six languages, namely, 
Russian, Ukrainiar Vhite-Russia, Georgian, Ar 


menian and Turl 


6. State Powers and Guarantees 


sovereign powers not ex 

Every state may 
d the section of Federal 
Constitution guarantying this right cannot be 
amended without the consent of all the states. 
he territory of the several states cannot be altered 
without the consent of the respective states. The 
states retain the rights of amnesty, pardon and res- 
titution as applied to their citizens convicted by the 
state judicial 1dministrative institutions. State 
entral Executive Committees and their Presiding 


states resell ill the 
ressly delegate i to the 


the Union an 


Union 


eave freely 


Boards may veto orders of the federal People’s 
Commissaries in case said orders are manifestly 
contrary to the federal or state law. 


7. Individual Rights and Liberties 


As the original American constitution, federal 
constitution of the Soviet Union is silent on the 
rights of individual citizens. It only assures them 
single citizenship throughout the Union. But as 
the federal soviet constitution provides for tederal 
civil and criminal codes, we will see infra that 
private rights are taken care of therein to some 
extent. 

The State constitution of R. S. F. S. R. of 
July 10, 1918, secures for the citizens freedom of 
religious and anti-religious propaganda, right of 
free assembly and open air processions, free circula- 
tion of labor press, equal rights to racial and nat 
ional minorities and the electoral rights with ex- 
ception of employers of labor, merchants, people 
living on income from capital, religious ministers, 
members of imperial police force and former Im 
perial family, wards and lunatics and persons sen- 
tenced to the loss of civil rights. 

On the other hand, said state constitution im 
poses the duties of universal labor and military 
services and forbids participation in the civil service 
or the Government to non-laboring classes of citi 
zenry or the enjoyment by any persons or group 
of persons of any rights contrary to the interests of 
socialist revolution. 

8. Constitutional Checks and Balances 

The Congress of Soviets is the supreme power 
of the Union responsible only to itself. It has all 
the powers of all the other federal institutions com- 
bined. The Central Executive Committee is respon- 
sible to the Congress of Soviets. It has the right 
to veto any action or law done or passed by its 
Presiding Board, any State Congress of Soviets, 
any State Central Executive Committee or its Pre- 
siding Board, or by any other federal or state insti 
tution or official. The Presiding Board of the 
Federal Central Executive Committee is respon- 
sible to the latter. It has the right to veto any ac 
tion or decree of the Federal Council of People’s 
Commissaries or any of its members, as well as 
those of the State Central Executive Committees 
and the State Councils of People’s Commissaries. 
It also may veto any decision of the State Con- 
gresses of Soviets. Finally, it may reverse decisions 
of the Federal Supreme Court as noted supra. Each 
People’s Commissary is responsible to the Cabinet as a 
whole and to the Presiding Board of the Federal 
Central Executive Committee, each of which may 
veto his actions. The same right of veto may be 
exercised by the State Central Executive Commit 
tees and their Presiding Boards. The Cabinet is 
responsible to the Federal Central Executive Com- 
mittee and its Presiding Board. The United State 
Political Board acts under the supervision of the 
Federal Attorney-General. 

Finally, the decisions of the Federal Supreme 
Court are subject to a review by the Presiding 
Board of the Federal Central Executive Committee. 


III. Civil Code of Soviet Russia 


The Civil Code of R. S. F. S. R. was enacted 
on November 11, 1922. It contains 435 sections 
divided into 13 articles and has added to it various 
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doubling its size. It does 
laws and the 


enactments practically 
not include domestic relations, land 
laws of labor employment. 
1. Civil Rights and Liberties 

Civil rights are secured by law and any waiver 
ot the right to judicial recourse is void. Civil rights 
are conferred on all Russian citizens without dis- 
tinction of sex, race, nationality, religion or origin. 
No citizen may be limited in or deprived of civil 
rights otherwise than in accordance with law. Full 
civil rights are acquired at the age of 18. Adult 
idiots, mentally deficient persons and spendthrifts 
may be adjudged by proper public institutions in- 
capable of enjoying civil rights. These rights are 
defined to include the right to migrate and settle 
anywhere on the territory of R. S. F. S. R., to en- 
gage in lawful occupations, trades and professions, 
to acquire and dispose of property subject to re- 
strictions provided by law, to contract and to trade, 
to organize industrial and commercial enterprises 
subject to the laws regulating industrial and com- 
mercial activities and safeguarding the employment 
of labor. Artificial persons duly registered or ap- 
proved as the case may be enjoy the rights of 
property, contract and judicial responsibility from 
the time of such registration or approval. Artifi- 
cial persons may be dissolved if they deviate from 
the objects as defined in their charters or in case 
their activities are directed against the interests of 
the state. State institutions not financed by the 
Treasury are responsible for their debts only by 
such part of their property as is not excepted from 
commercial intercourse 

The rights of aliens in Russia are uniform 
throughout the whole territory of the Soviet Union 
and are regulated by federal laws exclusively. They 
depend on the relationship between the government 
of a particular alien and that of the Soviet Union. 
If there is a treaty between a foreign state and 
the Soviet Union that treaty in so far as it covers 
the rights of respective aliens regulates the same. 
In this respect, Soviet Union follows the American 
example, by making an international treaty tpso 
facto the supreme law of the land. The rights of 
aliens not protected by a treaty may be restricted 
by the government of the Soviet Union. Foreign 
corporations cannot operate within the Soviet Union 
without obtaining special license. However, foreign 
corporations may sue in the courts of the Union upon 
causes of action arising without the territory of the 
Union against the residing within said 
territory, provided Russian corporations are able to 
enjoy reciprocal rights in the courts in the state of 
the suing foreign corporation. Aliens arrested 
within the Union are subject to the soviet penal 
jurisdiction for offences committed without the 
Union and directed against the basic institutions 
of the Soviet régime or its military power. 

Foreign trade is a monopoly of the federal gov- 


pers ms 


ernment exercised through the People’s Commis- 
sariat for Foreign Trade. Independent participation 
in foreign trade may be allowed in special cases 
to private persons and corporations, but always 
subject to the control of said federal commissariat. 


2. Property Rights 


The division between legal norms governing 
the personal and real property is expressly abol 
ished, as the land is exempted from private owner- 
ship. Property is divided into three classes, namely, 
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that freely subject to private ownership, permis 
sively subject to private ownership and forbidden 
to private ownership. The state 
land, subsoil, forests, waterways, public rail: 
and their equipment, air machines (both planes a 
ships) and annuled paper securities. 

radio installations and their equipment, 
tary and hunting equipment, alcoholic | 
certain strength, explosives, quick acting 
public utilities and enterprises employing 
number of workinen may be subject to private own 
ership on procuring proper-concession or license 
as the case may be. Nationalized and municipalized 
enterprises and buildings and their equipment, as 
well as nationalized ships may be leased to private 
interests, but not owned by the latter or dealt with 
privately. Gold, silver and platinum coins and any 
foreign currency may be owned by private persons, 
natural or artificial, but the monopoly of deal 
the same is reserved to the State Bank, 
members of Russian stock exchanges. The 
bership of the latter is open to certain persons 
natural and artificial paying franchise taxes above 
a certain sum. Any other property may be owned 
and dealt with privately. Co-operative enterprises 
are exempted from the above 
number of workmen employed in them. 

The above rights of private ownership do not 
extend to private property expropriated pursuant 
to revolutionary decrees or otherwise seized by 
toilers prior to May 22, 1922, nor to the property 
of Russian citizens who have escaped abroad o1 
kept in hiding within Russia on Nov. 19, 1920. Co 
operatives, however, still retain their right to 
claim their confiscated property, 
wherever identified. 

Requisition of private property is allowed only 
in the manner provided by law and subject to the 
payment of compensation to the owner cal 
at the average market price current at the 
requisition. Property may be requisitioned only 
exceptional cases and each time by special order of 
the Council of Labor and Defense and not 
wise. Military requisitions are allowe 
time of mobilization or war. 

Confiscation of private property 
except as a form of punishment in tl 
the manner provided by law. Hous 
tools of trade and six months’ supply 
offender and his family are exempted fri 
cation. Arms, explosives, military equi 
machines, telegraph and radio equipmer: 
nuled paper securities, when in unlawf 
export and import contraband, articles 
secreted in mail packages are subject 
tion. 
requisitioned or confiscated only in cases 
manner provided for in the concession itsel! 

The property rights of private owne 
fined above are protected in the same 
under the Imperial law. 


3. Rights to Succession of Property 


alone may 


poisons, 


certain 


l 


mem 


restriction on the 


whenever 


Property of concessional enterpri 


The right to property succession is limited both 
in the case of a will and that of intestacy as to the 
value, which must nof exceed five thousand dollars 
plus household articles of the deceased, and as to 
the class of heirs, who are restricted to the surviy 
ing spouse, descendants and cripples and indig 
supported by the deceased in his lifetime 
absence of lawful heirs or in the presence of 


ents 
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excess value, as 

state. There is an 

ve limitation of 

ts acquired by the deceased 

th the inure without 

mitation of val iring the term of said contracts 
deceased. 

lowever, prevent any person 


State, 
the ber lawtul heirs of the 
ling to 


his property by gifts inter 
of his estate. 
estate is assumed by the 
ly on notification of own- 
appear in person or by 
ors must prove their debts 
is assumed, 
estate escheats to the state. 
ie and four pez 
estate, e. g., 500 


om disposing 
DY in¢ 


s or 


The cust 


ttorney 
vithin six mot! said custody 
n default 


Succession dut 1¢ between « 


where f th, 


ent depending t alue of the 


to 5.000 dollars 
4. Contracts Other Than Labor 
Special articles of the Civil Code deal with 
formal requisites | substantive provisions of the 
various forms of contracts. These cover suretyship 
ind guarantee, hire and lease of property, purchase 
loans of money and 
ts, liens, contracts for work 
insurance. 
not 
the usual provisions cover- 
European continental 
law of leases and 
mentioned in the article on 
viet Tune, 1923, 
Tournal at pp. 786-788. 


and sale, exchang* 
property, building 
ind materials, agency and contracts of 


laid down in 


operty. 


The law as these articles does 
differ substantial] 
ing these subject other 
Distincti 
building contrac re 
“The Civil 

sue of the Val 

Simple i 


ise, is fixed 


codes. atures of the 


Code of S Russia” in 
loans, unless agreed other- 
cent annu: Compound 
nterest, except nking, is forbidden. Usury 
loes not void trat tion, but debtor may terminate 
usurious contract t anv time either by paying in 
iddition to cipal sum and the stipulated 
interest due one nth’s interets in advance or by 
civine three months’ notice to the loan. 
Gifts are each particular instance to 
roperty not exceeding in value 5,000 dollars, but 
f to one and the same person is 


illv. 


the prit 


repay 


number of gifts « 
nrestricted. Gift f property exceeding in value 
500 dollars must be companied by a notarial deed. 
No familv 1 wn more than two dwellings at 
and nil 11 than one 

every 


ne time more 


dwelling and then n ften lan once in 
three years 
Insurance la ire very liberal to the insurer 
nd provide e' ifeguard against dishonesty, 
ss negligence or lack of insurable interest in the 
allowed—life, 


nsured. All forms of insurance are 


re, freight, cattle, hail and accident 


5. Contracts of Employment 


Labor contract re dealt with in a separate 
ictment called “The ibor Code,” the last ver- 
nn whereof wv published on Nov. 20, 1922. It 
all forms of labor nplovment including 

t work. Labor 
ntracts may be g al for the particular trade 
individual. time or for piece- 
void in so far as they 
to the labor than 
Collective agree- 

contracts. All 
the Labor Ex- 


vers 


mestic rvi nd home contra 


local. co 
irk, but all of them are 
vide for ns less favorable 
se fixed in th ibor Code. 
nts do individual 


must through 


changes maintained by the People’s Commissariat 
of Labor, except where the Exchange fails to supply 
it within three days after demand or where specially 
skilled man is required. Trial period is allowed to 
test skilled labor varying from 6 days to one month. 
Employer may transfer labor from one kind of work 
in his trade to another. No fines may be imposed 
by employer. Labor contracts may be terminated, 
besides usual contractual instances, by employer 
in case employee is incompetent, systematically in- 
efficient, or absents himself for three days running 
or more than six days a month; on the other hand 
an employee may quit, inter alia, because of the 
change to the worse in sanitary conditions of work 
or the degrading-to-labor behavior of employer, his 
family or the staff. 

Minimum wages both for time and piece work 
are fixed by an agreement between employer and 
respective labor union. In case employee fails to 
produce the minimum amount of work, he either 
must receive not less than two thirds of his mini- 
mum wage or be discharged. Wages may be paid 
either in money or by providing dwellings, food or 
articles for personal use. Wages of labor under 18 
are higher than for adults. There are many re- 
strictions on female and child labor. Overtime as 
a rule is forbidden, except in cases of public danger, 
work on public utilities and where it is a technical 
necessity. It is restricted to adults and to 120 hours 
per annum and must be paid at the rate of time and 
half for the first two hours and double time there- 
after. Labor must be paid for the time spent on 
voting, jury service, court attendance as witnesses 
or experts, and on the work as a representative of 
labor or co-operative organizations. There must be 
42 hours of rest per week, no more than ten one-day 
holidays with pay per vear and one annual vacation 
with pay from two to four weeks to each employee 
who worked for the same employer not less than 
five and a half months continuously depending on 
the hazard of the work or the age of the employee. 

Pregnant women receive from three to four 
months vacations with pay. Mothers are allowed 
one-half hour with pav every three and half hours 
to feed their babies. Extra pay is due to employees 
for the depreciation of their tools as well as the 
wear and tear of clothing and shoes in certain 
trades. Except where an employee is discharged 
for his default, he must receive in certain cases two 
weeks’ notice, and in other—two weeks’ wages. An 
employee is always entitled to a testimonial from 
the employer. The emplovers are forbidden to con- 
spire with the purpose of fixing conditions of em- 
ployment. Sick benefits are fixed at two months’ 
pay. The emplovers must pay a contribution to 
social insurance fund (our workmen’s compensa 
tion). 

A workday for manual labor is eight hours, for 
brain workers and manual labor between 16 and 18 
ages—six hours, for manual labor between 14 and 
16 ages—four hours. No labor is allowed to chil- 
dren under 14, and maximum daily overtime for 
adults is fixed at four hours. 

Labor unions represent employees whether 
they have concluded with a specific employer a col- 
lective agreement or not. Unions act through a 
factory committee consisting of from one to five 
employes depending on whether the number of 
employees is less than 300 or more than 5,000. The 
activities of the committee cannot be interfered with 
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by the employer. Committee must receive its full 
wages, althougrh some or all of their time is occu- 
pied with the committee work. The employer must 
provide funds for committee’s expenses, but not in 
excess of two per cent of his total payroll, and free 
offices lighted, heated and furnished at the employ- 
er’s cost. Needless to add that the committee has 
the right of free entry and inspection of any part 
of the factory or the work done therein 

6. Matrimonial and Domestic Relations 


As stated above, the Civil Code has no pro- 
visions governing matrimonial and domestic rela- 
tions, but the same are contained in a separate law 
of September 16, 1918. The reprint of this law 
appeared in the issue of “The Nation” for December 
18, 1918, and was subsequently published as a 
pamphlet by the Russian Soviet Government Bu- 
reau in New York. 

The law abolishes all changes in the status of 
either husband or wife by reason of marriage, leav- 
ing them separate legal entities both with reference 
to their person and property. Any attempt to con- 
tract out of these provisions of the law is void. The 
spouses may choose either name for their common 
surname and in case of diverse citizenship, that of 
either party to the marriage. Only civil marriages 
are recognized. All distinctions between legitimate 
and illegitimate children are abolished Most of 


matrimonial formalities may be performed at the 
Bureaus of Vital Statistics, established throughout 
the country for the tabulation and safekeey 
records relating to births, deat! marriage 
divorces. Notice of proposed marri 

given to the Bureau. The legal age 


and 16 for females. Marriages ars 

tween all the relatives in direct lines ar 
brothers and sisters. The home is ruled « ’ 
husband and wife and all disagreement 
decided by local courts. Marriages pr 

out consent of either spouse, under dure 
state of unconsciousness are void. Parent 
clothe, feed and teach their chil 
occupation. Either spouse and children must 

port indigent or unable-to-work spouse or parents 
respectively. 

Mutual consent or a desire of either spouse tc 
separate are sufficient grounds of divorce. In cass 
of parents’ failure to properly care for their chil 
dren, that care may be assumed by the state. The 
law contains also a chapter dealing with wardships 

7. Partnerships and Corporations 

Article X of the Civil Code treats of associa 
tions, which are divided into partnerships and cor- 
porations. There are sections on full and limited 
partnerships and partnerships with limited liability 
Partnerships with limited liability are looked upon 
with disfavor and only those specifically allowed by 
law may be formed without special licenses from 
authorities. Other partnerships may be freely 
formed and registered: the !aw governing partner 
ships does not differ from that of Western Europe 

Corporate law is contained in forty-four sec- 
tions with numerous notes. It is drawn along con- 
ventional lines and offers the same opportunities 
for corporate development as a similar law of any 
state, within the American Union. Five incorpora- 
tors must present proposed articles of incorporation 
(which include certificate of incorporation and the 
by-laws) to the Central Board for Concessions and 
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Corporations. The stock capital must be not less 
than 50,000 dollars divided into shares of not less 
than 50 dollars each. The incorporators as a unit 
must retain not less than one-tenth of the total 
capital stock and cannot sell it until the adoption 
of the second annual report by the corporation 
Stock may be paid for in money or in property. 

After the articles of incorporation are approved, 
the first quarter of total capital stock must be sub 
scribed within three months thereafter, otherwise 
the incorporation is deemed abortive. The second 
quarter of the stock must be subscribed within the 
first six months after approval, and the remaining 
half within the first year, otherwise the corporation 
is dissolved. The government may 
period or allow reduction of capital 
discretion. 

When one-quarter of the capital 
scribed a preliminary meeting of st 
called to receive and consider the report of the in- 
corporators. Not less than seven and more than 
thirty days thereafter, a regular meeting of stock 
holders is called which approves the acts of incor 
porators, declares the corporation functioning and 
elects board of directors. The board notifies said 
Centra! Board of stockholders’ resolution and the 
corporation becomes a legal entity. 






increase said 


stock in its 


tock is sub 
ckholders is 


Shares are transferrable by indorsement. Cor 


porations may issue bonds pursuant to a resolution 


i the general meeting of stockholders and may 
nsolidate with other corporations Every col 
tion must fix in its articles the maximum 
unt of its reserve fund against possible losses, 
ch must be allotted not less than one- 
tiet f all its net profits. A corporation may 
ed, besides the usual causes, also for 
e purposes set forth in its articles 

tivitic trary to interests of the state 

8. Civil Wrongs 

\ll and XIII of the Civi Code dis 
ust enrichment entails payment of 
wes equal to illegal profits derived after the 
covery llegality. Moral obligations fulfilled 
inde the mistake of law give no cause of action 


nyust profits derived unlawfully or injuriously to 
the state are confiscated into state treasury 


\ny person doing damage to person prop 
erty of another is answerable lamages to the 


unless the wrongdoer could not 
prevent the commission of the tort or was author- 
ized by law to commit it or the person w-onged 
acted with malice or was grossly negligent. The 
court, however, in its discretion may order com 
pensation paid in any case, the amount whereof 
depending on the financial standing of the wrong- 
loer and the wronged. Joint tortfeasors are limited 
to joint responsibility only. Damages in tort are 
limited to restitution and compensation, but the 
court in all cases when fixing the amount of sam«e 
must consider the financial standing of the wrong 
doer and the wronged. Governmental institutions 
are answerable for torts of their employees com 
mitted while on duty in the cases and in the manne 
fixed by law. 

The remaining sections 
wrongful death and workmen’s injuries. 
law is much more liberal to the emplover thar 
similar law of many of our states 

(Concluded in the next issue 


person wronged, 


deal with cases ot 
The soviet 
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LETTERS OF INTEREST TO THE PROFESSION 








A Reply to a Criticism ; 


© THI D] R 
called to a letter it 


yy Uscal 


Our attention has been 
your April number, signed 
hich criticizes rather freely 


last report of the Committee on Law Enforce- 
nt. It is difficult make out from the letter any 
er purpose thar mere wish to criticize, because 
en if the discrepancies exist which the writer 
ims, still the difference he contends for would 

in any W f e conclusions of the Com- 
ttee or the purpos f its report 

He finds prit ult with the estimate of the 
mmittee that 68 murders were committed in all 
ngland and Wales during 1922, because the dif- 
rent Welsh and English coroners reported 168 


168 instead 










rders. Su S there were 
the 68 we es yet as compared with our 
gchastly tot 7,000 or 8,000, how would 
ch a discrepancy militate against the conclusion 
the Committee As matter of fact, our esti- 
ate is based upon the closest examination of 
umerous reports 1 first-hand information from 
ficials, and ni ull famili with the situ- 
ion will say that our figures are ten above or 
‘4 the 
Fault S with the comparisons be- 
een the burglari ported in England and those 
ted in New ‘ City. When we have in mind 
ery ma s committed in the United 
bs States in the san d, the point of the criticism, 
= even if it were well taken, disappears 
But the fact I neithet these criticisms 
e the slightest tification 
Of course, it is impossible in any country to 
, 3 ertain exact f crimes committed 
rs ing any give yest anyone can do 
s to get the of ice reports, court reports, 
4 1 the reports « ther officials connected with the 
, tection of crime nd the enforcement of law. 
hen, from all thes ta, make an estimate. Thus, 
: of the 168 |} ides reported by the coroners 
j England and V s and the 68 persons put on 
' F il for these « there resulted only 15 con 
‘tions Now t ild be as idle to say there 
vere only 15 hon s, because there resulted only 
15 convictions to believe that there were 168 
- micides be 1s the different coroners so re 
‘ rted. The Committee, in making their estimate, 
, k all these figures, took the advice of the leading 
“ -e officials in London, and from all the infor 
’ £ tion it could gather estimated about 68 murders 
® The fact that this nber coincided with the num- 
‘ ; of persons put on trial for murder in all Eng 
>, 5 ind Walk juring 1922, had only an accidental 
nificance 
, So, in rega the comparisons of burglarie 
2 ut which Mr. Hallam complains, an exact com 
. rison was impossible, because the crime of 
5 rglary in England and the crime of first-degree 
“ glary in certain States of America differ ma- 
m terially. 
4 We supposed, when stating the figures, that 
ry lawyer interested enough to read the report, 
= iid know that much, and could draw his own in- 
~ » ference. 
a The figures quoted by us concerning the Lon 
situation wv btained from the official statis 
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tical reports, from examinations made on the 
ground, and conversations had with the British 
officials. Mr. Hallam states “That there were 17 
‘so-called’ murders in London last year. The of- 
ficial statistics for 1922 have not yet been pub- 
lished.” What the gentleman means probably is 
that the official statistics had not been brought to 
his notice. In this respect, there is a very wide dif 
ference between what he means and what he states, 
because the official statistics were read by us and 
are contained in the London police reports. 

It is only just to make public the manner in 
which we arrived at our conclusions concerning the 
condition of crime in the United States. Judge 
William Gemmill of Chicago, a very careful student 
of these matters, for years has obtained the official 
reports from 48 cities of the United States, scattered 
through the different parts of our country and se- 
lected in such a manner as to indicate the condition 
in each territory. The cities taken were not neces- 
sarily the largest cities, but were representative 
cities. These reports were turned over to us for 
examination, and we checked up on the reports by 
individual letters to the same officials, and from the 
replies made to us, as well as from the original re- 
ports, we made our deductions. 

We purposely refrained from stating our esti- 
mate of the total number of robberies and the total 
number of burglaries committed in the United 
States for fear of making our report appear sen- 
sational and for other apparent reasons. Anyone, 
however, interested can obtain the official reports 
from a dozen places, and taking these reports as a 
basis, will be able to make an approximate estimate 
as to their number. And, when he does so and 
contrasts the situation here with other countries, it 


will be evident that the criticism of Mr. Hallam 
has merely one purpose. 
The book,. “English Prisons Today,” upon 


which he places so much reliance instead of being at 

all official is not approved by British officials as to 

many of its alleged facts or as to its conclusions. 

The book is a book of protest and argument. 
CuHarces S. WHITMAN. 
Marcus KAvVANAUGH. 
Wape H. Exuis. 


The Lawyer’s Duty to His Client 


Madison, Wisconsin, April 4.—To the Editor: 
I presume that you have seen the letter which John 
W. Davis wrote in regard to the suggestion that he 
might receive the Democratic nomination for Presi- 
dent. That letter contains such an excellent state- 
ment of the lawyer’s duty to his client that I hope 
you can arrange to publish it in the Bar Association 
Journal. 

Joun B. SAnporn. 


Following is Mr. Davis’ letter: 


March 4, 1924. 
Mr. Theodore A. Huntley, 
85 Home Life Building, 
Washington, D. C. 
Dear Mr. Huntley: 

I have read your letters with interest. With renewed 
thanks for your interest, let me tell you how this thing looks 
to me 

If I were in the market for the goods you offer, I would 
not complain of the character of this consignment, although I 
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notice you do not guarantee delivery 
them, however, is entirely too high 

be the Democratic nominee for the Presidency which carries 
with it this year of grace more than a fair prospect of be- 
coming President of the United States. In exchange, I am 
to abandon forthwith and immediately a law practice which is 
both pleasant and within modest bounds profitable; to throw 
over honorable clients who offer me honest employment; and 
desert a group of professional colleagues who are able, up 
right and loyal. If this were all, I would think your figures 
pretty stiff, but you are really asking something still moré¢ 

I have been at the bar nearly thirty years, and with the 
exception of ten years spent in public life have enjoyed 
during the whole of that time a. practice of an extremely 
varied character. 

At no time have I confined my services to a single client 
and in consequence I have been called upon to serve a great 
many different kinds of men; some of them good, some of 
them indifferently good, and others over whose character 
we will drop the veil of charity. Indeed, some of my clients 
thanks perhaps to their failure to secure a better lawyer 
have become the involuntary guests for fixed terms of the 
nation and the state. Since the law, however, is a profession 
and not a trade, I conceive it to be the duty of the lawyer 
just as it is the duty of a priest or a surgeon, to serve those 
who call on him unless, indeed, there is some insuperable 
obstacle in the way. No one in all this list of clients has 
ever controlled or even fancied that he could control my 
personal or my political conscience I am vain enough t 
imagine that no will. The only limitation upon a 
right-thinking lawyer’s independence is the duty which h¢ 
owes to his clients, once selected, to serve them without the 
slightest thought of the effect such a service may have upon 
his own personal popularity or his political fortunes. Any 
lawyer who surrenders this independence or shades this duty 
by trimming his professional course to fit the gusts of popular 
opinion, in my judgment, not only dishonors himself but dis 
parages and degrades the great profession to which he should 
be proud to belong. You must not think me either indiffer 
ent or unappreciative if I tell you in candor that I would not 
pay this price for any honor in the gift of man. 

I do not challenge the accuracy of your political diag 
nosis. Fortunately, as I think, the decision as to my ow! 
availability or unavailability is one that I am not called upon 
to make and do not seek to influence, so even in spite of th« 
alluring pictures that you paint I must stand by my philosophy 
What is life worth, after all, if one has no philosophy of his 
own to live it by? If one surrenders this to win an office 
what will he live by after the office is won? Tell me that 

Believe me, cordially yours, 

(Signed) 


The price you put on 


one ever 


JoHN W. Davis 


Income Tax Assessment and Refund Claims 


Washington, D. C., March 13.—To the Editor 
Members of the bar who give even occasional at 
tention to tax matters may. be interested 
in the act of Congress approved March 13, 1924, 
providing that the taxnayer who files a waiver -of 
his right to have his income tax assessed within 
five years after the return was filed for the years 
1917 and 1918 is granted an extension of time within 
which to file credit and refund claims. 

The Act reads as follows: 


federal 


and House of Repre 
es of America in Congress 
proviso of subdivision 
1921, as amended 
amend the revenue act of 
refunds,” approved Mar 
follows 

the 
return for 


Be it enacted by the Senate 
sentatives of the United 
assembled That the 


of Section 252 of the 


seco! (a) 
revenue act of 
by the act entitled “An act t 
1921 in respect to credits and 
4, 1923, is amended t 

“Provided further, 
from the 


read as 
That if 


the 


taxpayer has, within 
hive years the taxabl yea! 
1917 due, fled a right to have the 
taxes due for such taxable year determined and assessed 
within five years after the return was filed, or if he has 
on or before June 15, 1924, filed such a waiver in respect 
of the taxes due for the taxable year 1918, then such 
credit or refund relating to the taxes for the year in 
respect of which the waiver was filed shall be allowed 
or made if claim therefor filed either on or before 


tim 


was waiver of his 


You offer me a chance to 


I 


April 1, 1925, or 
tax was paid.” 


within 


imendment 
the 
Benjamin L 


Chairmat reen of that 


In presenting to the House the 
ade by the Ways and Means Committee to 
ill as originally introduced by M 
‘airchild of New York, 
ommittee said in his report 
March 4, 1 


1921 was 


By act o! 
act ol! 
a taxpayer 
running tm 


Y25, Sectio 
amended so as t 
filed a waiver of tl 
favor against addi 
1917 taxes, and such waiver 
from the the 1917 return was 
refund might be allowed if filed be 
six years after the 1917 return wi: 
ordinary case where no extension 
return was granted), before March 
The present bill 
vision as to claims for 
of the statute of limitations running 
payer against additional assessments 
before June 15, 1924, then a claim 
taxes may be allowed if filed 
bill permits claims for refund 
allowed if filed before April 1, 1925 
been filed within the time allowed 
This is made 


1923. 
the taxpayer 


has 
his 
was 


time 


makes a substa 
refund of 191 


be fore 


also 


necessary by 
instances has agreed 
waiver. 
Phe the passage Ol 
It happens in many 
piration of the period of limitation uy 
ments the Treasury Department adv! 
an audit of his return discloses 
taxes. The taxpayer may desire t 
such as appraisals, or to have an entir 
his books in order to contest the claim of 
additional taxes. The Treasury Departn 
plea for additional time only upon the 
without a I 


waiver thi 
additional data by 


' £ 
need ior 


cases thi 


Walver since 
securing the { 
ardize the collection of the taxes th vernment 
In some as a result of the dat tax 
payer, it appears that he not only is not liable for an addi 
tional tax but should be allowed a refund. Sin under 
the existing law, the filing of a waiver does extend 
the time within which a claim for re 11 filed 
only the time for assessment, the Government 
from refunding to the taxpayer the exc« 
The effect of the proposed amendment 
to allow the final and accurate nt 
liability of the taxpayer within the period covered by 
waiver, whether the result of the determin: 1 is 
an additional tax should be collected or 1 a 
should be made. In other words, it 
on the footing as the 
where waivers are filec allows either 
deficiency determined to be due 
excessive tax found to have been l 

The views of the Secretary o [Treasury on 
proposed bill are stated in the following letter fre 


the t: 


cases, 


Darreé 


tax 
the 
that 
refund 
taxpayer 
Government, and in 


setti 


same cases 
any 
or the refunding of any 
the 
m him 


“Hon. W. R. Green, 
Chairman Ways and Means Com: 
House of Representatives. 
“My dear Mr. Green: I have 
20, requesting any comments that | 
with reference to a bill (H. R. 6901) t 
ict of 1921 with reference to the per 
“The purpose of the proposed 
revenue act of 1921 is to allow the 
iny reason filed a waiver of his 
due for the taxable years 1917 and 1 
assessed within the statutory period, 
within which to file a claim for refund. Under such 
amendment a waiver filed by the taxpayer will have tl 
effect of extending both the period within W 1 the Go 
ernment may make an additional assessment and tl 
period within which the taxpayer may file a claim f 
refund. I am glad to be able to advise that the substanc 
of this amendment has the approval of the Treasury Ds 
partment. 
“Some 


additional perio 


amendmen 


the rights 


changes in the form of the 
necessary in order to prevent the abuse of 
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t, and I g a redraft of the amendment 
s the il of the Treasur 
Ss very tri 
\. W. MeLton 
Secretary of the Treasury.” 
(he subject matter of the bill was proposed 
the Commitee on Federal Taxation of our Asso- 
tion at its meeting held in Washington Feb- 
y 5, 1924 entical bills Pi, a the 
a were introduced in the House by Mr. Fair- 
hild ; the Senate by Senator David \. Reed 
P ennsy! lvania The members of the Committee 
ede il | iXal are 
harles Hent Butle: Wiscasset, Maine, 
urman: Murra M Shoemaker, Cincinnati, 
hio; F. S. Ty Vi hington, District of Colum- 
ia: Parker H ir, ee Illinois; W. M. 
ook, Beaumot lfexas; George M. Morris, Wash 
gton, Distri Colut Eo ie Louis A. Lecher, 
Milwaukee, Wis 
In view of the obstacles to progress the gen- 
ral Revenue Act of 1924 is meeting and the gen- 


ral legislative existing in Congress, the 


Committee overcomes its modesty sufficiently to 
suggest that it | engineered a possibly singular 
chievement in securing the passage and approval 
March 13t i bill introduced on February 

4] 


(,;EORGI M 


retarv of the 


Morris, 
Committee 


Minority Judicial Power in Ohio 


Cincinnati, Ohio, Feb. 26.—To the Epitor: A 
triking illustration of minority. rule in actual opera- 
tion may be found in the recent decision of the Ohio 


eWitt et al. v. The State, ex 
Genl., 108 O. S. 513 (Ohio Law 
1924) 
o judges of the Supreme Court 


Supreme Court 

rel. Crabbe, Att 

Reporter, Feb. 11, 
In this case, t 


succeed ih holding a law constitutional, although 
five judges, including the Chief Justice, unite in a 
written opinio1 claring the law _ unconstitu- 
tional. 


The power of two judges to determine the law 


a great state over the dissent of five associate 
judges is derived from Article 4, Section 2, of the 
Ohio Constitution of 1912. This article provides: 

No law shall be held unconstitutional and void by 
the Supreme Court without the concurrence of at least 

ill but one of the judges, except in the affirmance of a 

udgment of the Court of Appeals declaring a law uncon- 


titutional and 


In the DeWitt case cited above, an employer 
ttacked the constitutionality of a section of the 
Ohio Workmen’s Compensation Act. The Act as 

whole, provides for compulsory state insurance 

workmen. The specific section under attack in 

e DeWitt case provides that unless the employer 
ho has not taken out State Insurance pays an 
vard made by the Commission in favor of his em- 
(10) days after the rendition of 

e award, the State shall collect the same from 
e employe! 50 per cent penalty. The em- 
loyer claimed that this section unconstitu- 
nal because the penalty for not paying the award 

ithin 10 days was so severe as to deter employers 
m re cm > to the Courts and, 


yees withir 


was 


g in effect, deprived 

em of “due ] ess of law.” 
"The merits of this claim are not a matter of 
re than loca ncern But the fact that five 


INTEREST 
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judges agreed that the legislation under considera 
tion denied due process of law and was unconsti- 
tutional and that two judges who held otherwise, 
overrule the five, is a matter of National impor- 
tance. 

I believe that this is the first time that the 
constitutional law of any State of the Union has 
been affirmatively determined by a minority. In 
Ohio, the syllabus is the law of the case. The third 
proposition of the syllabus of the DeWitt case holds 
that the section under consideration (Section 1465 
74 of the Ohio General Code) “is a valid and con 
stitutional amendment, not repugnant to Section 1, 
of Article 14 of the Federal Constitution, nor to 
Section 16, of Article 1 of the Bill of Rights of the 
Ohio Constitution.” 

The remarkable fact about the above statement 
of the law as to the meaning of the Federal and 
Ohio Constitutions is that it was written by only 
two out of the seven judges of the Ohio Supreme 
Court. 

An equally remarkable and unique official note 
appears after the syllabus and reads as follows: 

Note—Attention is directed to the fact that Wana- 

maker and Allen, J. J. being of opinion that Section 
1465-74 General Code is constitutional concur in proposi- 
} syllabus, which proposition is the law of 


tion 3 of the 
Article 4 of the Ohio Consti- 


the case under Section 2, 
tution; and that Marchall, C. J. Robinson, Jones, Mat- 


thias and Day, J. J. dissent from proposition 3 of the 
syllabus. 

In studying the effect of the above decision, it 
is important to note, that the fact that two judges 
out of seven judges voted to uphold the law, not 
only acted negatively as a veto upon the power of 
the remaining five judges to declare the law void, 
but apparently enabled the minority of two judges 
to assume the affirmative power of writing the law 
of the State. 

In the earlier decision of Barker et al., County 
Commissioners, v. The City of Akron, 98 O. S. 446, 
the minority of the Court prevented the majority 
from declaring a law unconstitutional. The Court 
divided four to three; four judges being of the 
opinion that the law was unconstitutional and three 
judges being of the opinion that the law was con- 
stitutional. 

This case, decided April 2nd, 1918, is probably 
the first instance on record of the success of a 
minority of the Court in upholding the constitu- 
tionality of a law against the majority. However, 
no opinion was written and the journal entry sim- 
ply reads as follows: 

Four members of this Court are of the opinion that 
this section of the General Code is unconstitutional. 
Three members are of the opinion that this section is not 
repugnant to any constitutional provision. The court of 
appeals held the statute constitutional. In such cases the 


Constitution of Ohio requires a concurrence of six mem- 
bers of the supreme court to declare a law unconstitu- 


tional. It follows that the judgment of the court of 
appeals must be affirmed. Judgment affirmed. Wana- 
maker, Newman and Matthias, J. J., concur. 

It will be observed that in the Barker case, 


the court simply took the position that the majority 
was without the power to declare the law uncon- 
stitutional because more than one judge dissented, 
but in the DeWitt case, the minority have gone 
farther and made a positive and affirmative state- 
ment of the law in the syllabus of the case. 

Not only is the DeWitt case the first decision 
of its kind in the United States, but the opinion of 
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the prevailing minority was written by the first 
woman Justice of a State Supreme Court, Florence 
Allen. 

The proposals to limit the power of a majority 
of the Supreme Court of the United States to de- 
clare a law unconstitutional may well be reconsid- 
ered in thé light of this new experience in demo- 
cratic Government in which the minority prevails 
over the majority and the opinion of the majority 
becomes a mere dissent. 

There has been much agitation concerning five 
to four decisions and considerable complaint be 
cause the opinion of five prevailed over four, but 
here is a concrete case of a five to two decision 
and of the opinion of two prevailing over five. 

3efore we place it within the power of two or 
three judges of the Supreme Court of the United 
States to determine and to write the law of the 
United States upon grave constitutional questions 
contrary to the opinion of the majority of their 
associates, let us consider the possibilities which 
this concrete illustration of minority rule in prac- 
tice unfolds. Ropert S. Marx. 


International Magna Charta Day Association 


St. Paul, Minn., Feb. 16—To the Editor: The 
objects of The International Magna Charta Day 
Association are to give the English speaking na- 
tions one day in common annually, thus exerting a 
definite influence for World Peace; and to aid Amer- 
icanization by developing a greater respect for law 
and responsibility for citizenship. 

To that end, we are distributing to schools, 
Sunday Schools and libraries, colored copies, 22x30”, 
of MAGNA CHARTA, and this has the approval of the 
Hon. Elihu Root. 

Thousands of newspapers and churches ob 
served the day in 1923 and many of the editorials 
use very noble language in expressing their appre- 
ciation of the need of this day, and that it is of 
definite value not only to the English speaking na- 
tions but to the world. 

The Hon. Calvin Coolidge, in his approval, 
touched upon the international phase of the move- 
ment, as did the Hon. Charles Morse, Judge of the 
Exchequer Court, Ottawa, and others. 

Our Honorary Presidents are: Hon. Calvin 
Coolidge; Rev. Charles W. Gordon, (Ralph Con- 
nor), Canada; Rt. Hon. Sir James Craig, Bart. D.L., 
M.P., Prime Minister of Ulster; Rt. Hon. Sir Horace 
Plunkett, K.C.V.O., Irish Free State; Dr. Wilfred 
T. Grenfell, M.D., C.M.G., Newfoundland; Hon 
Willoughby Bullock, Attorney General, British 
West Indies; Rt. Rev. Llewellyn Gwynne, Egypt 
Sudan, Khartum. 

One of our plans is the preparation of fac simile 
copies of MaGna Cuarta for the House and the 
Senate, fittingly framed in the finest woods of the 
British Empire. Another, is the erection on the 
Field of Runnymede of a great temple of Liberty, 
to which all the states and provinces of The Empire 
and the Republic, with educational institutions, etc., 
would contribute a stone cut to pattern. 

I shall be very glad to hear from all those inter- 
ested and to send leaflets. 

J. W. Hamitton. 
Executive Secretary and Treasurer 
147 Kent St., St. Paul, Minn 


AMERICAN Bar ASSOCIATION JOURNAI 


STATEMENT OF THE OWNERSHIP, MANAGE- 
MENT, CIRCULATION, ETC., REQUIRED 
BY THE ACT OF CONGRESS OF 
AUGUST 24, 1912, 


of American Bar Association Journal, publis! 
Chicago, Ill., For April 1, 1924, 


Illinois § 
} 
Cook / 


Before me, a Notary Public in and for the State and 
county aforesaid, personally appeared Joseph R. Taylor, 
who, having been duly sworn according to law, deposes and 
says that he is the Managing Editor of the American Bar 
Association Journal and that the following, is, to the best 
of his knowledge and belief, a true statement of the own 
ership, management (and if a daily paper, the circulation), 
etc., of the atoresaid publication for the date shown in the 
above caption, required by the Act of August 24, 1912, em 
bodied in section 443, Postal Laws and Regulations,, printed 
on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, ed 
itor, managing editor, and business managers are 

Publisher, American Bar Association, Act. Sec. W. C. 
Coleman, Baltimore, Md. 

Editor in Chief, Edgar B. 
Chicago, Ill. 

Managing Editor, Joseph 
St., Chicago, Ill. 

3usiness Manager 
St., Chicago, Il. 

2. That the owner is: (if the publication is 
an individual his name and address, or if owned by 
than one individual the name and address of each, should 
be given below; if the publication is owned a corpor- 
ation the name of the corporation and the names and ad 
dresses of the stockholders owning or holding one per cent 
or more of the total amount of hould be given.) 
American Bar Association (not inc.) R. E. L. Saner, Pres- 
ident, 1412 Magnolia Bldg., Dallas, Tex.; W. C. Coleman, 
Act. Sec., 1405 Cit. Nat. Bank Bldg., Baltimore, Md.; Frederick 
E. Wadham, 78 Chapel St., Albany, N. Y. 7 


reasurer; Ches 
ter I. Long, Chairman, General Council Wichita, 


State of 


County of 


Tolman, 30 N. LaSalle St., 


R. Taylor, 38 S, Dearborn 


Joseph R. Taylor, 38 S. Dearborn 
owned by 
more 


=" 
stock §s 


Kansas 
3. That the known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or more of 
total amount of bonds, mortgages, or other securities ar 
There are none. 

4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security holders, 
if any, contain not only the list of stockholders and secur 
ity holders as they appear upon the books of the company 
but also, in cases where the stockholder or security holder 
appears upon the books of the company as trustee or 1 
any other fiduciary relation, the name of the person or cor 
poration for whom such trustee is acting, is 
that the said two paragraphs contain statements embracing 
affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security hold 
ers who do not appear upon the books of the company as 
trustees, hold stock and securities in a capacity other than 
that of a bona fide owner; and this affiant has no reason to 
believe that any other person, association, or corporatio1 
has any interest direct or indirect in the said stock, bonds 
or other securities than as so stated by him. 

Joseph R. Taylor 
Business Manager 
before me this 4th day of 


given; also 


Sworn to and subscribed 
\pril, 1924 
(Seai) 


Alice M. Rankin 
(My con 25.) 


March 


expires 30, 192 


The Cost of Carelessness 


Mail inadequately addressed and requiring direc 
tory service means delay. Often it must be returned 
to the sender for a new address. For the lack of 
return address nearly 20,000,000 of these are sent 
annually to the Dead Letter Office. No matter which 
course these letters take, it means loss of money. Di- 
rectory service and the Dead Letter Office are costly to 
the Postal Service. Delay and non-delivery are, mor« 
often than not, costly to the mailer. 





STATE 


Bar will not hold its meeting 
iginally contemplated. An act 
923 Legislature providing for a 
e constitutionality of this act 
matter has been submitted to 
which has not yet rendered a 
issioners had fixed the 28th of 
\pril as the tim« the meeting under the act, but 
ntil the Supreme Court shall render decision the 

function and accord- 
neeting is indefinite. The 
Association not been active, 

ganization act which in itself 
rovided fot f the bar supplanted the 
functions of the Association. 
Sam § 


[HE IDAHO S$ 
\pril 28th as 
s passed by the 1 
(ommissio1 ry 
as attacked and the 
e Supreme Court 


ecision The ( 


actively 


ommission will 
= . . 
ngly the time 
laho State Bar 
eeling that the 


meetings oft 


now 
has 


Griffin, Secretary. 
\SSOCIATIOD HE BAR OF THE City or NEw 
oRK.—Steadil} ng the past two years the num- 
er of law firms depending upon the Committee on 
‘rofessional Employment of the Association of the 
the York for help in solving 
* personnel problems has been increasing. 
In the last tv e months, about 150 positions 
t annual salaries nging from $1,200, to $12,000 
have been fill st of these have been local and 
ive been taken car f with New York men, but 
frequently out-of-t men are put into New York 
ositions and out New York positions are filled 
vith New York lawyers 
Law positior large opportunities and 
tantial salaries listed with the Committee, 
hile the applicants registered for positions are not 
ere “job-hunters”, but are well-qualified men who 
re looking for opportunities for the future. 
joth employers those who are employed are 
enefited by the putting of “the right man in the 
right place.” In establishing this service, the pur- 
ose of the Association was to lighten the burden 
f the Bar by making more easy the for- 
ation of satisfactory professional rela- 
mships and by bringing the wants of the indi- 
idual and the 1 of the law-office into mutually 
elpful contact 
Bar associati other cities and the alumni 
rganizations of some of the leading law schools 
e now take advantage of these new 
facilities provided by the Asso« the Bar 
the City of New York 
Non-members of the Association, as well! as 
are welcome to avail themselves of this 
rvice. which is carried on at the House of the As- 
iation, under the direction of Miss C. L. Mce- 
Applications are required to reimburse 
Bureau for out pocket expenses incurred in 
work. The members of the Committee for the 
ent vear are H. Brua Thomas W. 
Chairman 


Bar of City i New 


sub- 


veneral 


mutual 


arranging 


“ation oft 


embers, 


Campbell, 


* and George kaw Compton. 
T 


CHE DENVEE 
ng officers, t 


ASSOCIATION elected the fol- 


ke office July 1, 1924, at the 
nual meeting n April 28: President, 
nley T. Wallbank; First Vice-President, W. W. 
nt, Jr.: Second Vice-President, Kenneth W. 
inson; Truste: James A. Marsh and Herbert 
Munroe 

held its 
and 22. 


TE Bar ASSOCIATION 
Tamoa on March 21 


AND LOCAL BAR ASSOCIATION NOTES 


Important features of the meeting were addresses 
by Hon. Albert J. Beveridge on “The Development 
of the Constitution Under John Marshall,” and by 
Hon. R. E. L. Saner, President of the American Bat 
\ssociation, on “The Vision of Our Fathers and 
Present Day Visionaries.” The following officers 
were elected: President, John H. Carter, Marianna ; 
Secretary, Herman Ulmer, Jacksonville; Treasurer, 
P.S. May, Jacksonville. Vice-Presidents from each 
Judicial Circuit—A. G. Campbell, Ist, De Funiak 
Springs ; Glen Terrell, 2nd, Tallahassee ; J. B. John- 
son, 3rd, Live Oak; Thomas B. Adams, 4th, Jack 
sonville; L. W. Duval, 5th, Ocala: M. A. McMullen, 
6th, Clearwater; James W. Perkins, 7th, DeLand; 
A. V. Long, 8th, Palatka; H. H Wells, 9th, Chip 
ley; G. Edwin Walker, 10th, Brastow; A. J. Rose, 
llth, Miami; R. A. Henderson, Jr., 12th, Fort 
Myers; N. B. K. Pettingill, 13th, Tampa; Rivers 
Buford, 14th, Marianna; C. E. Chillingsworth, 15th, 
West Palm Beach; H. C. Duncan, 16th, Tavares; 
George P. Garrett, 17th, Kissimmee ; Dewey A. Dye, 
18th, Bradentown. Executive Council—E. P. Ax 
tell, Jacksonville ; George P. Ramsey, Tampa; Arm 
stead Raney, Miami; W. W. Hampton, Gainesville ; 
John H. Carter, (ex-officio) Marianna; Herman 
Ulmer, (ex-officio) Jacksonville; P. S. May, (ex 
officio) Jacksonville. 

Tue CALIFORNIA STATE Bar ASSOCIATION is 
carrying on a campaign for the enactment of a Self 
Governing Bar bill that will require every lawyer to 
be a member of the state bar organization and will 
place within the control of the bar itself the ad- 
mission, discipline and disbarment of lawyers. It 
is reported to be stimulating the interest of the 
legal profession throughout the state in matters di 
rectly affecting its prestige and welfare. The bar 
generally is rallying to the support of the measure, 
and it hopes to have it enacted into a law at the 
1925 session of the legislature. 


Tue San Francisco Bar AssoctaTION, under 
the presidency of Beverly L. Hodghead, has adopted 
a program providing for monthly luncheons, 
monthly evening meetings with addresses on topics 
of interest to the profession, and quarterly stated 
meetings of the Association for the transaction of 
business. The program was recently inaugurated 
with a dinner to five newly appointed judges of the 
Appellate Court, at which the Governor of the state 
was present. The organization is very active, in- 
cluding twelve hundred of the eighteen hundred 
lawyers in the city in its membership. 


Tue Nortu CAROLINA Bar AssocraTion held its 
twerity-sixth annual meeting at Pinehurst on May 
1,2 and 3. The program included the following: 
Address of Welcome, Hon. U. L. Spence; Response, 
Hon. D. H. Bland; President’s Address, “The Evo 
lution of the Democracy under the Law”; Address 
by Hon. Oliver H. Allen on “Recollections of the 
3ench and Bar”; Address by Associate Justice W. 
P. Stacy on “The Law and Its Ministers”; Address 
by Hon R. E. L. Saner, President of the American 
Bar Association, on “The Spirit of the Fathers.” 

The following officers for the ensuing year 
were chosen: President, G. V. Cowper of Kinston; 
Vice-Presidents—J. A. Spence of Asheboro, Albion 
Dunn of Greenville, and Miss Julia Alexander of 
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Charlotte. Henry M. London of Raleigh was re- 
elected secretary and treasurer. Messrs. I. C. Wright 
of Wilmington and T. T. Hicks of Henderson were 
elected new members of the executive committee, 
the hold-over members being E. M. Land of States 
ville, John J. Parker of Charlotte, George E. Butler 
of Clinton, and J. K. Warren of Trenton. The 
President and the Secretary are ex-officio members. 

Messrs. Thomas C. Guthrie of Charlotte, L. R 
Varser of Lumberton, and J. H. Bridgers of Hender 
son, were named delegates to the Philadelphia meet 
ing of the American Bar Association, with S. G 
Bernard of Asheville, Thomas W. Davis of Wil 
mington, and Miss Julia Alexander of Charlotte as 
alternates. To the Conference of Bar Association 
Delegates J. C. Biggs of Raleigh, R. L. Smith of 
Albermarle and Mark W. Brown of Asheville were 
appointed, with A. G. Mangum of Gastonia, W. 
Frank Taylor of Goldsboro, and Wescott Roberson 
of High Point as alternates. 

Nearly one hundred new members were ad- 
mitted making the total active membership of the 
Association over 1,000 of the sixteen hundred prac- 
ticing attorneys in the State. 

THE CLEVELAND Bar ASSOCIATION a 
appointed a committee of lawyers to co-operate 
with a committee of judges in bringing about a re- 
organization of the administrative system of the 
Court of Common Pleas. The committee of lawyers 
was appointed to give the judges the viewpoint of 
the practicing lawyer in regard to necessary 
changes in administration and procedure. This 
committee, which is known as “the Chief Justice 
Committee of the Cleveland Bar Association,” has 
recently presented its report for the year 1923-24. 
It met frequently with Chief Justice Powell and 
Judges Cull and Newcomb, the committee desig- 
nated by the judges of the Court of Common Pleas. 
One of the first things done was to take steps to 
settle the constitutionality of the “Chief Justice 
Act,” in order that the Chief Justice might not be 
hampered in any way by the uncertainty of the 
legality of his position. By arrangement, an action 
was begun in the Supreme Court, which rendered a 
prompt decision holding the Act constitutional and 
establishing the legal status of the Chief Justice. A 
sub-committee consisting of Judge Louis S. Winch, 
Chairman, Paul Howland and Homer H. McKeehan 
was appointed to conduct the defense in this action, 
and Judge Winch prepared the brief and personally 
presented the argument before the Supreme Court. 
The committee also considered many other matters 
in conference with the Chief Justice and his com- 
mittee of judges, such as the form of the detailed 
weekly report of the Chief Justice, rules regulating 
questions of title arising under foreclosure, rules 
relating to the purchase of property at sheriff's sale. 
rules regulating the continuance of 
cases, etc. 

“Your Committee believes,” the report continues, 
“that it has been of material service to the Chief 
Justice and his associate judges, especially in the 
matter of conveying to the judges the view-point of 
the practicing lawyer with regard to necessary re- 
forms in administration and procedure, assuring the 
judges of the united support of the Bar Association 
for all such reforms and, above all, in establishing 
and encouraging that greatly increasing under- 
standing and accord between the Bench and Bar 


year ago 


passing or 
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which has been an underlying and very 
force in accomplishing the vast impr 
administration of the Common Pleas 
the past year. Your Committee 
pleased by the fine attitude of c 
played by the Chief Justice and the 

in all of the above-mentioned matters 

of the Common Pleas Court during the 

the existence of the chief justiceship has 
outstanding that it has attracted nation-wide at 
tention. A trial docket that was consantly falling 
behind has been transformed in this brief perio 
into a docket permitting the trial of cases almost 
as soon as the issues are made up 


vement 


peen 


THe LovutstIana State Bar AssociaTION elected 
Ventress J. Smith, of New Iberia, president at the 
concluding session of the annual meeting held in 
New Orleans on April 25 and 26. Esmond Phelps 
was re-elected vice-president for the First Supreme 
Court District; Sidney L. Herold, of Shreveport, 
for the Second District; R. Frank White, of Alex 
andria, for the Third District; M. Cary Thompson, 
of Monroe, for the Fourth District; C. C. Bird, 
Baton Rouge, for the Fifth District; Judge L. 
Cailluet, of Houma, for the Sixth. W. W. Young 
was re-elected Among the 
features of the elaborate program were addresses by 
Charles A. Boston, of New York, on “Constitutional 
Liberty; What, Whence and Whither?”’; by Henry 
P. Dart, of New Orleans, on “A Louisiana Lawyer’s 
Library of the Eighteenth Century”; Sidney L 
Herold, of Shreveport, on “The Attitude of the 
Present United States Supreme Court Towards De 
mocracy’; Gustave Lemle, of New Orleans, on 
“Operation and Effects of the Inheritance Tax.” 
Mr. Boston was accorded a rising vote of thanks 
and elected an honorary member of the Louisiana 
Bar Association at the conclusion of what the as 
sembled lawyers declared to be a masterly address 
Judge Westerfield, retiring president, acted as toast 
master at the annual banauet of the Association at 
the Country Club. Chief Justice O'Neill, of the 
Louisiana Supreme Court, Charles A. Boston 
Charles A. McCoy and Ventress J. Smith, the 
president, were the speakers 

Tue TEXAS STATE BAR ASSOCIATI will hold its 
annual convention in Dallas on July 1, 2 and 3 
This Association is carrying on an aggressive mem 
bership campaign in order to make it a more power 
ful influence in the life of the state. C. D. Turner 
is chairman of the membership commi 

THE DELAWARE 
adopted a recommendation of 
tee that prizes be offered to students in the various hig! 
schools of the state for the best essays on some phase 
of the Constitution of the United States. The idea of 
course is to encourage the acquisition of a better w 


‘ 


secretary-treasuret! 


new 


. 


2) A oor 
BAR ASSOCIA 


STATI }TION h 
its citizenship commit 


; 


derstanding of the fundamental principles of our go\ 

school in charge and promised X prizes 
| 

chairman of the committee The report made to t 
; } ] 


ernment. Under the plan adopted individual members 
of the association have each taken particular hig 
tur 1 the 

$15, $10 and $5 for that particular school. Judg 
Hugh M. Morris, of the Federal District Court, 1s 
Association calls attention to the fact that the laws 
Delaware make it mandatory to teach the Constitutior 
of the United States in all public and private schools 0! 
the state 











ude 











EK print in t sue the first five opinions of 


Ethics and 
s of the American Bar Association. 
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Professional 


the Committee on 





Grievance 





> Opinions are 





powers conferred on it by 








Section 2 of By-Laws VII, adopted at the San 
rancisco meeting of the Association in 1922. That 
section authorizes the Committee to express its 
pinion concerning proper professional conduct, 
hen consulted by officers or committees of state 






local bar associations. Before the adoption of 


By-Laws in question, the 
ymmittee had been to collect in- 





he amendment to thx 
e duty of the ¢ 
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mation concerning the subject of professional 
hics and grievances and report to the Association. 
brief, the name of the Committee was something 
f a misnomer and led to constant embarrassment 
, the necessity frequent explanation, to both 
: embers and the lic, of the limited scope of its 
5 tivities. 
; ‘he Committee rules under which questions 
, state and local bar associations are received 
| answered will be found on Page 282 of Volume 





XL\ III, American 


se rules provide, 


Bar Association Reports, 1923. 
among other things, that the 
question will be received from officers and commit- 
tees of these bar associations only; that inquiries 
st be submitted in the form of concise statements 
the question involved followed by complete 
statement of the pertinent facts, and a summary of 
y arguments that have been presented before the 
body submitting the question to the Committee ; 

















it where any matter of local custom is involved, 
he question should be accompanied by a statement 
the facts regarding the custom; that where it is 
own that any opinion on the same or a similar 
question has been given by any committee of any 
tate or local bar association, a copy of such opinion 





opinions should accompany the question; that 
he Committee will base its answers on the specific 


cts submitted t and will not make any investi- 

















. ition into undi sed facts regarding the ques- 
. n submitted, or ask for any presentation of 
. idence, except as far as the Committee in its 
id retion sl all therwise determine 
F 
Opinion 1.—Solicitation of Employment by 
Means of Letters to Members of the 
Profession 
The Committee was requested to express its 
nion as to the propriety of an attorney soliciting 
iness from other members of the profession with 





; 


m he has had previous relations, by means 

circulars or letters accompanied by references 
statements a fees, such as offering “special 

tes,” offering to divide fees, or stating the amount 
vould charge in specific 
lhe Committee’s 
ve" 


“The 








cases. 
opinion was stated by 





Mr. 
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essenti i] 








PROBLEMS OF PROFESSIONAL ETHICS 


361 


Committee on Professional Ethics and Grievances of American Bar Association Answers Cer- 
tain Questions Submitted by Representatives of State and Local Bar Associations— 
\cts Under Larger Powers Conferred on Body at San Francisco Meeting 





quires that the solicitation of professional employ 
ment should be avoided. Canon 27 of the Canons 
of Ethics disapproves all forms of solicitation as 
unprofessional and specifically states that ‘solicita- 
tion of business by circulars or advertisements, or 
by personal communications or interviews, not war- 
ranted by personal relations, is unprofessional.’ 
The Canon makes no exception as to solicitation 
from other members of the profession and contains 
no warrant for regarding such solicitation as differ- 
ing from or being less improper than similar solici- 
tation addressed to laymen. In the opinion of the 
Committee such solicitation is improper. 

“In view of the foregoing opinion it would 
ordinarily be unnecessary to refer to the statements 
contained in such circulars or letters, but the par- 
ticularly undignified character of the statements 
referred to in the question submitted for the Com- 
mittee’s consideration justifies comment. Any 
conduct that tends to commercialize or bring 
‘bargain counter’ methods into the practice of the 
law, lowers the profession in public confidence and 
lessens its ability to render efficiently that high 
character of service .o which the members of the 
profession are called.” 


Opinion 2.—Bar Association Policy Respecting 
Investigations of Supposed Professional 
Misconduct in Absence of Complaint 


The Committee was requested to express its 
opinion as to whether, as a matter of fundamental 
policy, it is desirable that a state or local bar asso- 
ciation acting on its own initiative, through its re- 
spective committees, undertake the investigation of 
individual cases of supposed professional miscon- 
duct where no specific complaint has been received, 
or whether it is desirable that it confine its activi- 
ties of that nature to the investigation and hearing 
of such complaints as are presented to it. 

The Committee’s opinion was stated by Mr. 
Sims : 

“One of the chief purposes of bar associations 
is to exert organized effort to lessen abuses in the 
practice and administration of the law. When mem- 
bers of the Bar commit definite misdeeds affecting 
strong clients, such clients usually present formal 
complaints to the proper authorities. But some- 
times there are credible reports or rumors of pro- 
fessional misconduct by members of the Bar against 
whom no formal complaint is made to the authori- 
ties of the organized bar in the locality; and as bar 
association action can rarely give relief to clients 
who may be wronged, clients often lack the public 
spirit to make a formal complaint and to assume 
the burden of substantiating its definite averments. 
Likewise individual lawyers hesitate to make the 
complaint unless they have personal knowledge of 
the misconduct, and are themselves at least as 
prominent in the profession as the lawyers involved. 
For these reasons serious misconduct sometimes 
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would go uninvestigated if no committees of the 
organized bar assume the burden. 

“Again not infrequently the press calls atten- 
tion to supposed cases of misconduct by lawyers 
without making any definite charges, and if the 
facts go uninvestigated the local bar as a whole is 
blamed for inactivity. 

“For the benefit of the profession, therefore, as 
well as the public good, it would seem desirable that 
some committee of the local bar have 
authority on its own judgment and initiative to go 
into such charges without requiring any specific 
complaint to be filed.” 


association 


Opinion 3.—Bar Association Policy Respecting 
Committees Conducting Investigations of 
Supposed Professional Misconduct 

The Committee was requested to express its 
opinion as to whether, as a matter of fundamental 


policy, it is desirable that the committee of a state 


or local bar association whose duty it is to hear and 
pass upon such charges of professional misconduct 
as are presented to the association (usually known 
as the Committee on Grievances), should also per- 
form the functions of inquiry and investigation in 
cases where no charges have been presented and 
where the inquiry or investigation is undertaken on 
the Association’s own initiative, or whether it is 
preferable that in such cases a preliminary inquiry 
be made by a separate committee (unusually known 
as the Committee on Inquiry) who, where the cir- 
cumstances warrant it, may file charges for the 
consideration of the Committee on Grievances. 

The Committee’s opinion was stated by Mr 
Sims: 

“If the jurisdiction of the Grievance Committee 
is limited to recommending the expulsion of a 
member from the Association, their activities might 
well be limited to consideration of grievances pre- 
sented to them, since their decision must of neces 
sity be the only judgment on the complaint in which 
evidence can be judicially weighed, and therefore 
should be free from any prejudice incident to advo- 
cacy. If the jurisdiction of the Grievance Commit- 
tee is so limited it would therefore be desirable to 
have a separate committee to undertake inquiry or 
investigation that may be made on the Association’s 
own initiative. 

“If, however, the jurisdiction of the Grievance 
Committee extends to recommending the institution 
of disbarment proceedings before the Courts, there 
would seem to be no necessity for an additional 
committee of inquiry unless it be to assist the Griey 
ance Committee. The judgment of disbarment 
being rendered by the Courts, the Grievance Com- 
mittee, after investigation, would probably become 
prosecutors. Therefore they might well make in 
quiries and investigations on their own initiative. 

“Tn several states a single committee has served 
with entire satisfaction, both for ‘nvestigating com 
plaints and investigating ing’ ies which led to 
prosecutions for disbarment. .n other states and 
in some local bar associations of the larger cities, 
it has been found desirable to lessen the volume of 
the Grievance Committee’s work by a separate com- 
mittee charged with the duty of investigation of 
matters in which it appears desirable that inquiry 
should be made, though no complaint has been 
received.” 
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Opinion 4.—Solicitation of Employment by 
Means of Letters—Rule as to Impropriety 
Not Changed by Local Custom 

The Committee considered complaints agains 
certain members of the Association practicing i 
Washington, D. C. The complaint was based on 
the fact that these attorneys were sending out an 
distributing to men who had attended training 
schools while in the military service, circular let 
ters soliciting employment for the purpose of prose 
cuting their claims for additional pay under the 
Deficiency Appropriation Act of June 15, 1917, ac 
companied by agreement blanks employing the 
attorneys on a contingent percentage basis. The 
Committee’s attention was called to simila: 
circular letters that were-being sent out by othe: 
lawyers in Washington who are not members of 
the Association. 

In justification of their conduct the 
members urged that the letters were sent out “in 
accordance with a well-established custom generally 
followed by local lawyers of unquestioned repute 
and highest standing” engaged in establishing the 
rights of claimants before accounting officers ir 
the various Federal Departments. They stated that 
these circular letters were issued under the directior 
of an attorney in their office who had served for 
many years in the Departments, and knew he was 
acting in accordance with the customary practice 
They further state that they had discontinued the 
practice as soon as the propriety thereof was ques 
tioned. 

In view of the discontinuance, by the accused 
members, of the use of the circular letter as soon 
as the question of its propriety was called to their 
attention, the Committee determined that no fur- 
ther action would be taken upon the complaint, but 
in order that its view of the custom alleged to 
prevail in the practice before the Departments in 
Washington should be given general currency, it 
decided that its opinion should be included in 1 
annual report. 

The Committee’s opinion was stated by Mr 
Taylor: 

“The Committee is unanimously of the opiniot 
that the use of the letter or circular on which the 
complaint was based is a violation of Canon 27 of 
the Canons of Ethics, which declares all solicitation 
of business by circulars or advertisements, or by 
personal communications or interviews, not war 
ranted by personal relations, as unprofessional. 

“The Committee is further of the opinion that 
the use of the circular letter is not justified by the 
custom alleged to prevail in Washington in prac 
tice before the departments, and that if any suc! 
customs exists it is itself to be condemned as con 
trary to proper standards of professional conduct 


also 


accused 


Opinion 5.—Compensation—Propriety of Seek- 
ing Such From Those (Other Than Clients) 
Benefited by Decision in Test Case—Solici- 
tation of Employment From Other 
Claimants Benefited by Decision 
in Litigation Undertaken 
for One 
The following statement was 
Committee: 
“An attorney, representing certain claimants 
brought suit to secure payment to his clients 


furnished 
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heir pro rata interest in certain funds. ‘The suit 
erved as a t se, payment having been with- 
1 from all s ir claimants on an interpreta- 
1 of law \fte ining a favorable decision 
e attorney sent a circular etter to other claim- 
ts who w eft thereby, and with whom he 
1d no relat ttorney and client, stating that 
ile he ha with his clients for his fees 
, nevertheles rougtit the suit as a test case and 
yuld not have e so had he not believed that all 
hose having similar claims would be willing to pay 
im additional compensation by thereafter employ 
ng him as their attorney to collect what might be 


lue them f1 same funds. The letter states 


that those to whom it is sent are under no obligation 
» him, but it equests the claimant to sign and 
eturn an agreement that is enclosed, which the 
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to express its opinion as to the propriety of the 
attorney's conduct in sending other claimants a 


letter of the character stated. 
The Committee’s opinion was stated by Mr. 
Howe: 


“An attorney can seek compensation for his 
services only from those who employ him. The 
fact that he is instrumental in securing a favorable 
interpretation of law which benefits others beside 
the client for whom the suit was brought, furnishes 
no justification for asking such others to pay part 
of his compensation, unless they are under an agree 
ment so to do. 

“There being no basis for asking additional 
compensation from the other claimants, the at- 
torney’s letter to them amounts to the solicitation 
of professional employment contrary to Canon 27 





ittorney refers to as ‘an agreement to pay,’ but of the Canons of Ethics. The letter is particularly 
hich is an agreement employing the attorney, on objectionable because of the ambiguous statements 
contingent basis, to collect what is due the claim- contained. While specifically disclaiming the fact 
nt from the funds in question.’ that these other claimants are under any obligation 
lhe Committee was asked to express its opin- to him, the letter seeks to create the impression that 
is te hether it was proper for the attorney, he has done something for their benefit for which 
ifter his client’s case was decided, to ask other he should receive compensation. In the Commit- 
laimants, witl om he had no personal relations, tee’s opinion the asking of compensation of the 
who would benefit by the decision, to give him other claimants and the solicitation of professional 
idditional compensation for his services in con- employment from them under the guise of securing 
nection therewitl The Committee was also asked such compensation is improper.” 
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en rétail de marchandises neuves, avec jurisprudence 
Chemins De Fer 

Beaugey (R.). Le régime de nos chemins de fer 

Vasseur (L.) Chemins de fer d’intérét local 
Tramways. Services publics. Législation et régle 
mentation. 


arretes ministeriels 
Valeurs mobiliéres 
E-ffets 


con 


Societés 


Transports 

Cocat (M. Du fondement de la responsibilité 

du voiturier en matiére de transport de personnes 
Effets De Commerce 

Buisson (A Le 
mique. 

Trisca (Pétre). Le chéque 
sation et son risque professionnel 
lations comparées 


cheque, sa fonction écono 
Son internationali 
\nnexes: Légis 
Warrants 
IWVatrin. Les warrants agricoles, avec formulaire 
et jurisprudence (Loi du 30 avr. 1906) 
Faillites 
Batardon (1 L’inventaire et le 
jurisdique et comptable. 3° éd 
Propriété Commerciale 
Vartini (A La propriété commerciale ou le ré 
nouvellement des baux industriels et commerciaux. 
Propriété Industrielle, Littéraire Et Artistique 
Chartier (J.) Le droits du musicien sur son 
oeuvre. 
Dalimier (R.) et Gallié (1 La propriété scien 
tifique. Le projet de la C. T. I. Création d’un droit 
d'auteur pour le savant et l’inventeur 


DROIT MARITIME 


/ [raité de droit commercial mari 


bilan. Etude 


Connecas 
time. 


Manuel des frais de Justice criminelle 
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Ripert (G Droit maritime (collection Thaller) 
2° ed. 
DROIT PENAL 
Criminalité 
Loralot (A Crime et société. Etude de crim 
inologie sociale 
Fraudes Et Falsifications 
Indré (L.). Les fraudes dans le 
Législation et 
Jeux 
Arex\ Le jeux de hasard, loteries et paris, en 
droit civil, pénal et administratif 
Tribunaux Pour Enfants, Protection De L’Enfance 
André (L.). L’assistance publique de l’enfance, 
avec appendice législatif et jurisprudentiel 
Code de l’enfance traduits en justice 
Le Clec’h (J.). Les Tribunaux pour enfants 
adolescents et la liberté surveillée, d’apreés les loi 


1912, 1913 et 1921 


engrais, avec formulaire 


Police 

Olive (1 Memento des aspirants aux fonctions 
de commissaire de Police et vade des commis- 
saires et Inspecteurs de Police et des d rs officiers de 
Police judiciaire, 2° éd. 

Pascal (F.). Le role judiciair 
de police et des officiers ministériels, 2° éd 

DROIT MILITAIRE, GENDARMERIE 

Champoudry (A.). Manuel de Vofficier de police 
judiciaire militaire. Nouv. éd 

Codes (nouveaux) 
et militaires. Recueil spécialement cd 
darmerie et a l’armée. 

Justice militaire. Insoumission, désertion 

Valentino (G.). La loi des pensions militaires 
Les soins aux mutilés. Textes. Commentaires 

DROIT PUBLIC ET ADMINISTRATIF 

Becker (G.). L’héritage napoléonien. C 
ministratif. Contrat social. Essai juridique 

Jéze (G Cours de droit public (Licence 
fonctionnement des services publics 
Administration Départementale Et Communale 

Vorgand (L. La loi municipale. Commen 
taire de la loi du 5 avril 1884 sur l’organisation et les 
attributions des conseils municipaux, 10° éd., 2 

Associations. Congrégations. Cultes 

Durnerin (R.). De la situation juridique des édi 
fices domaniaux affectés au culte catholique, d’apreés la 
jurisprudence du Conseil d’Etat et de la Cour de 
sation. 

Felix (M. Congrégations religieuses (Etude 
juridique). Tome I] ‘égations au 


commissaire 


francais et lois usuelles civiles 


stiné a la gen 


Cadre 


vol 


cas- 


historique et 
torisées. 
Reutenaucr (P. 


appendice 


es cultes en 
1907-1910 


Nouveau regi 


| rance avec juris] rudet 

1923 

Expropriation 
La propriété dans ses 


Sanlavilli F. rapports 


avec l’Administration. Deépossession et dommages. 
Hygiéne Et Santé Publique Epizooties 
Magistry (L. et A.). Traite général sur l'apph 
cation de la nouvelle législation des établissements 
classés (Etablissements dangereux, insalubres ou in 
commodes ) 
Violle ct Wibaux, Législation sanitair« 
Instruction Publique 
Lantenois (A.). La jurisprudence administrative 
( Enseignement primaire, secondaire et supérieur). 
Pichard. Code Pichard. Nouveau code de I’in 


struction primaire, 27° éd., revue par Wissemans. 


francaise 
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Circulation 
Les 


Voirie. 
Vonsarrat (( hemins ruraux, publics et 
yes. 
DROIT CONSTITUTIONNEL ET POLITIQUE 
Dugut (1 [raité de droit constitutionnel. 
me II: La Théorie générale de l’Etat. Tome III: 
. Théorie générale de |’Etat. (suite et fin). 
Hauriou (M Précis de droit constitutionnel. 
Lyon (L.). Le prestige du pouvoir 
Vassabuau L’Etat contre la Nation 
Meyer (E.). La philosophie politique de Renan 
Tarde (A. de) et Jouvenel (Rd de). La politique 
ujourd’hui. 


LEGISLATION OUVRIERE 


Accidents Du Travail 
Imbert (Dr. I Tableau des incapacités en ma 
re d’accidents du travail 
Poidvin (A Manuel-formulaire 
travail, 2° éd., revue par Labarriere 
Martin-St-Leon (1 Histoire des corporations 
métiers, depuis leurs origines jusqu’a leur suppres- 


des accidents 


n, en 1791. Suivie d’une étude sur l’évolution de 
dée corporative de 1/91 a nos jours et sur le mouve- 
nt syndical contemporain 
Paraf (P le syndicalisme avant et aprés la 
seesialial 


Code Du Travail 
Essai critique sur 
en France 


7AUjOUL la protection 


e de la maternite 


luge (G.). La protection de la maternité 
Salaires 
wifs de sala Les) et les conventions collec- 
1u cours de la guerre Tomes II et IIT: Départe- 
ts 2 vol 


ALSACE-LORRAINE 
Rebourset (M Les arréts des 26 novembre 1918 
+ avril 1919 sur la valorisation des marks en Alsace 
Lorraine, et las jurisprudence 


COLONIES. LEGISLATION. OUVRAGES 
GENERAUX 
irault (A ncipes de colonisation et de lég 
lation coloniale, 4° éd., 4 vol 
Algerie. Maroc 
Du Tallis (J Le Nouveau Maroc 
weher (I et Rectenwald (G Traité élémen- 
taire de législation algérienne, 3 vol 
Riviere (M Table générale analytique et rai- 
nnée des traités ides, lois et réglements du Maroc 
lahirs, arrétés vizir ‘ls et résidentiels, ordres, ordon- 


‘es, instructions, avis, circulaires ) 
Questions Coloniales 
reme (J Islamisme contre (naturisme) au 
psychologie politique colo- 


in francais. Essai de 


> 


snier (H L’Afrique du Nord. Son avenir 


le et €conomi 


pb (S. Ferd L’Indo-Chine, apercu écono- 
>e ac] 
a bn 
Vartin (A Ouatre siécles d'histoire marocaine 
14-1912 
Pelleray L’Afrique occidentale francaise 
ilieu, organisation, la mise en value. Le Togo 
vynaud (R Le Maroc 


du Maroc, 1912-1922. Dix ans 


-naissance 
otectorat 
Tarde (A.d Le Maroc, école 


Dans I’Asie qui 


l'énergie 


‘éveille. FEssais 
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EUROPE 

Code civil allemand, promulgué le 18 aout 1896, 
entrée en vigueur le 1 janvier 1900, suivi de la loi 
d'introduction du 18 aout 1896, ainsi que de la loi du 
17 avril 1919 relative 4 l’exécution du Code civil en 
Alsace-Lorraine. Traduction de l’Office de législation 
étrangére, avec la collaboration dé C. Bufnoir; P 


Cazelles, J. Challamel, etc. 
Hesnard (O.). Les partis politiques en Alle- 
magne. 


Huldermann (B.). La vie d’Albert Ballin, d’apres 
ses notes et sa correspondance, trad. par H. Simondet. 

Lauret (R.). Les conditions de la vie en Alle- 
magne. 

Priou (J.). 
en droit allemand. 

Salleilles (R.). Etude sur la théorie générale de 
l’obligation d’aprés le premier projet de Code civil pour 
|'Empire allemand, 3° éd, 1914 (nouveau tirage 1923). 

Salomon (H.). WL’incident Hohenzollern. L’éve- 
nement, les hommes, les responsabilités. 

Situation (La) économique et financiere de |’ Alle- 
magne. Exposé des conséquences de la guerre mon- 
diale. 

Bonnet (G.). 
d’aprés guerre. 
effets 

Braesco (J Des caractéres généraux de la so- 
ciété dite (Partnership) en Angleterre et aux Etats- 
Unis d’Ameérique. 

Demangeon (A.). L’Empire britannique 
de la géographie coloniale. 

Hoffherr (R.). Le boycottage devant les 
anglaises (1901-1923). 

Jenks (E.). W. Geldart; W. Holdsworth; R. Lee 
et J. Miles. Digeste de droit civil anglais, 2° éd., trad. 
de T. Baumann et P. Goulé, 2 vol. 

Lyon (Laurance). Le prestige du pouvoir. 

Téry (Simone). En Irlande. De la guerre de 
l'Indépendence a la guerre civile, 1914-1923. 

Errera (P.). La clause de révision dans la con- 
stitution belge. 

Bach (Lydia 
Russie soviétique 

Herbigqny (M. d’ 
malheur russe. 

Walissewsky (K.). Le régne d’Alexandre I*. La 
Bataille russe et la Révolution en marche (1801-1812) 

Welter (G.). Ce qu-il faut savoir de la Russie 
économique. 

Grappin (H.). 
ines a 1922. 
Hazard (P.). 

Socialistes et populaires. 
Hevesy (A. de). L’agonie d’un Empire. 
triche-Hongrie. Moeurs et politique. 

Lamouche (L.). La Bulgarie. 

Mercier (M.). La formation de I’Rtat tchécoslo- 
vaque. 

Vesely (laroslav). Industrie et commerce (Tome 
I de l’Encyclopédie tchécoslovaque). 

Welthof (E.). L’emprunt forcé norvégien de 


Le divorce et la séparation de corps 


La politique monétaire anglaise 
Ses principes, ses applications, ses 


Etude 


cours 


ie droit et les institutions de la 


la tyrannie soviétique et le 


Histoire de la Pologne, des orig- 


L’Italie vivante (La conquete fas- 
L.’Italie et l’étranger ). 
L’Au- 


ciste. 


1920. 
ETATS-UNIS 
Beck (J. La constitution des Etats-Unis. Tra- 
duction de John Charpentier. 
Bosc (A.). Le budget des Etats-Unis. 
Cotter (Arundel). L’évolution de l'industrie. La 


corporation de l’acier aux Ftats-Unis. Etude indus- 
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trielle, économique et sociale. Trad. de l'anglais par 
A. Aude. 
Legrain (M. La prohibition de l’alcohol en 


Amérique, ses conséquences sociales et économiques 

Lepaule (P. De la condition des sociétés étran 
geéres aux Etats-Unis 

Valéry (J.). Le régime de la prohibition nationale 
des boissons fermentées aux Etats-Unis. 

HISTOIRE DU DROIT 

Calmette (J.) La Société féodale 

Gemelli (Le R. P.). Origine de la famille, trad. 
de l'italien par R. Jolivet 

Lefebvre (Ch.). Cours de doctorat sur l’histoire 
du droit matrimonial francais: II. Le lien du mariage 

Marion (M. Dictionnaire des Institutions de la 
France aux xvii® et xviii® siécles 

Soulge Essai d'introduction a la publication de 
terriers forréziens. Le régime féodal et la propriété. 

Thibault (F.). La question des (“Gemeinfreie” ) 
Etude de la condition des 
manique. 


personnes en pays get 
DROIT ROMAIN 

Girard (P Mélanges de droit romain. (1 
Etudes historiques sur la formation du systeme de Is 
garantie d’éviction en droit romain. II: L’ “auctori 
tas” et l’action “auctoritatis.” Inventaire d’interpola 
tions. III: Les actions noxales. IV: Les Jurés et 
l’action d’injures). 

Manuel élémentaire de droit romain, 7°® 

Textes de droit romain, 5° éd 

May (G.). Eléments de droit romain, 15 éd 

DROIT CANONIQUE 

Villien (A.) et Magnien (E Dictionnaire de 
droit canonique, 1* fasc. 

PHILOSOPHIE DU DROIT. DROIT 

NATUREL 

Perreau (E.-H.). Technique de la Jurisprudence 
en droit privé, 2 vol. 

Prieur (L.). Danté et l’ordre 
public dans la Divine comédie 

Rougin (E.). La science juridique pure, 3 vol 

Transformations (Les) du droit depuis 50 ans 
(1869-1919). (Livre du cinquantenaire de la Société 
de Législation comparée), 2 vol 

Valensin (A.). Traité de droit naturel, tome | 
Les principes. 

DROIT INTERNATIONAL PRIVE 

Pillet (A.). Traité pratique de droit interna 
tional privé. Tome I: Introduction générale. Nation- 
alité. Domicile. Compétence judiciaire 
capacité des personnes. Droit de famille. Propriété 


DROIT INTERNATIONAL PUBLIC 


éd 


social. Le droit 


Bonfils (H.). Traité de droit international pub 
lic, 8° éd., revue par P. Fauchille, tome I: La Paix, 
2 vol. 

Ralston (Jackson H Le droit international et 


la démocratie. Trad. de l'anglais par H. Marquis 

Redslob (R Histoire des grands principes du 
droit des gens, depuis l’antiquité jusqu’a la veille de 
la grande guerre 

Traités Et Conventions Internationales 

ilbin (P.). Les grands traités politiques. Recueil 
des principaux textes diplomatiques de 1815 4 1914, 3* 
édit., procedée d’une nomenclature principaux 
traités de 1914 a 1922 

Archimbaud (I La conférence de Washing- 
ton (12 nov. 1921, 6 févr. 1922) 

Auboin (M. Les prestations en nature de I’Alle 
magne et le probleme des réparations, 2° éd 


des 


Etat de 
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Commission des réparations. IV: Etat des obl 
gations de |’Allemagne au titre des réparations, a la 
date du 31 déc. 1922. V. Rapports sur les travaux de 
la commission des réparations de 1920 a 1922, 2 vol 
VI. Documents officiels relatifs au montant des verse 


ments a effectuer par |’Allemagne au titre des répara 
tions (II). 
Garrigou-Lagrange (A.). Le probleme des repa 


rations. La technique des réglements 

Pribam (A.). Les traités politiques secrets de 

l’Autriche-Hongrie (1789-1914). Trad, par C. Jor 

Tome I: Le secret de la Triple Alliance 

Société Des Nations 

Société des Nations. Régimes 
monétaires d’aprés guerre. 

Commission consultative de l’opium, 4 


POLITIQUE INTERNATIONALE 
Aimel (CG. 


dan. 
et circulations 


ures 


brox 


La politique et le reel 
Ajalbert (J. Propos de Rhénani 
Bardoux (J.). Lloyd George et la | 
Bolchevisme (Le) et l'Islam Tome II: Hort 

Russie. 

Bonnet (G. 





La politique moneétaire anglaise 


d’aprés guerre. Ses principes, ses applications, ses 
effets 

‘assinelli (R. Les dettes interalliées 

Ce qui se passa réellement a Paris en 1918-1919 


Histoire de la conférence de la paix, par les délegueés 


américains, publiés par le colonel House et C. Seymour 


Coulet (R.). L’Eglise et le probléme interna- 
tional. 

Eisenmann (L Bourgeois (1 Fournoi (1 
Boumols (G J, et Les problémes de ‘] urope cen 
trale (Conférences). 

Iswolsky. Mémoires d’Alexandre Iswolsky, an 


cien ambassadeur de Russie a Paris 
Lewandowski (M.). Comment |’Allefhagne a su 
se faire payer. Lille sous l’occupation allemand 


Lyon (L.). Le prestige du pouvoir 
Marcellin (1 Politique et politiciens pendant 


la guerre, 2 vol. 


Miqnot (P. Le probléme juif et le principe des 
nationalités 

Millerand 1.) Le retour ce Alsace-Lorraine 
a la France 

Vousset / La petite Entente, ses origines 
son histoire 

Vetlson (F Comment les diplomates font les 


Trad. de l’Anglais par Jacoby (H.) 
Ormesson (W. d@’ Dans la nuit européenne 
Perry Belmont. L’abstention des Etats-Unis et 

illusion de l’isolement. 

Pineau (L.). Pour vaincre dans la paix 


guerres 


Pinion (R Le redressement de politique 
francaise 
Priou (J.). Le territoire de la Sarre Etude 


politiques et economiques. 
Recouly (R.) Les heures 
guerre (Récit d’événements qui ont 
tilitiés. La Ruhr. Ce qu’elle représentait pour 1’ Alle 
magne. Ce qu’elle représente pour la France. Pou 
quoi nous avons pris ce gage 
La barriére du 


tragiques di’avant 


précedé les he 


Rhin. Droits et devoirs de la 
France pour assurer sa sécurité 
Roz (F.). L’Amérique nouvelle. Les Etats-U 
et la guerre. Les Etats-Unis et ia paix 
V evss 7, R i I 


Ruhr. De la Marne 
a Essen. 


La paix pat 
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banquiers, public 


Vialate (. impeérialisme économique et les 
lations internationales (1870-1920). 
Windischgroet Mémoires du prince Windisch- 
capit. Chomel de Jarnieu. 
Question D’Orient 
Genéve (I Un Francais a Constantinople, juil- 
et 1912-juillet 1 Evénements qui ont accompagne 


eT irad | r if 


a guerre balkar 

Liman vor nders. Cing ans de Turquie. Tra 
ijuction du lant Mabill 

Syrie 

Gontaut R. de). Comment la France s’est 

llee « = 1918-1919 

Syrie (La) et le Liban en 1922. Svyrie dans le 
passé. Syrie contemporaine. Les Etats 

SCIENCE FINANCIERE 
technique du crédit public, 6* éd 
Vartin (1 Petite histoire financiére de l’ancien 
p1ime 
Recueil de décrets et arrétés concernant les 


le Syndicat des banquiers en val- 


iu. comptat! 
lusches législation fiscale applicable 
eran ¢ t aux maisons a succursales mul- 


ugue L’impot sur le revenu cédulaire et 
iéral (Généralités. Les revenus des immeubles batis 
yn batis. Les bénéfices de l’exploitation agricole, du 
mmerce et de l'industrie, des professions non com- 
erciales. | tements, salaries, pensions et rentes 
igere ble les coefficients), 2 ed 
Bor L’introduction du forfait dans les 
yt S PS 
nti (1 Guide du receveur municipal et du 
eur sp irtie du guide du percepteur ) 
bin (I Impot sur le revenu 
etiot (I Projet d’impdét global et progressif 
e reve plicable aux budgets de Etat, des 
ymmunes et des départements 


Enregistrement Et Timbre 
Manuel formulaire de |’enregistre- 
et du timbre, suivi d’un précis de 
mptabilité, 8° éd 

Traité théorique et pratique de 


ent, des dot 
inutention et 


1 


7 oN 
Dublineau 


l’enregistreme nt 1\ ed 

Guilhot Manuel de droit fiscal. Droits 
l’enregistrement timbre, d’hypothéques, droits de 
iccession, taxes par les sociétés, Se éd 

Rignan Pour une réforme socialiste du 
roit successor 

Sauvan Faut-il substituer le timbre a 


enregistrement 


Etude théorique 


+ 


” > 


ances Publiques 


et pratique de la 
ision des deux 


Fin 


Defontaine Le péril financier 

Doucet (1 L’état des Finances en 1523 

Jéze (G éorie générale de l’emprunt. La 
hnique du crédit public, 6° éd 

W elthofi L’emprunt forcé 


ECONOMIE POLITIQUE 


Ansiaux (M [raité déconomie politique, 2 vol. 

fries (Nel économie politique et la doctrine 
itholique 

Gide (G Cours d’économie politique, 7* éd., 2 

Principes « momie politique, 24° éd 

Guyot (Y La science économique, 5* éd. 

Leroy (I Auguste Walras économiste, sa vie, 

etlvre 


Systéme des contradictions éco- 


ry ” 
roudnor 
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. 
IO/ 


nomiques ou philosophie de la misére, nouv. éd. avec 
notes de R. Picard, 2 vol. 
Vene (A.). Montchrétien et le socialisme éco 


nomique. 
Questions Monétaires 

Bonnet (G.). 
d’aprés guerre 
fets 

Guyot (Y.). Les problémes de la déflation 

Questions Economiques Et Industrielles 

Amar (J.). Le travail humain. 

Astruc (A.). L’organisation rationnelle des usines 
a la portée de tous, suivie de la méthode de Taylor. 


La politique monétaire anglaise 
Ses principes, ses applications, ses ef- 


Batardon (L.). Notions sommaires de compta- 
bilité industrielle. Régles générales pour |’établisse 


ment des prix de revient, 2° éd. 

Benoist (L. Les méthodes modernes d’organi- 
sation industrielle. 

Cotter (Arundel). La corporation de l’acier aux 
Etats-Unis. Etude industrielle, economique et sociale, 
trad. de l’anglais par A. Aude. 

Courtin (R.). L’organisation permanente du tra- 
vail et son action. 

Edom (H. et J. La gestion des affaires, 4° éd 

Elmo Lewis (E.). Pour tirer le meilleur parti des 
affaires. Trad. de la 7* éd américaine par B. Mayra. 

Fejés (A.). Pratique de l’organisation rationelle. 

France (La) économique en 1922. Vie financiére. 
Vie commerciale. Production et travail. Vie coloniale 
(Extr. du no de mars-avril 1923 de la Revue d’écono- 
mie politique ) 

Geneve (P 
et littéraires 

Guerreau (M. L’organisation permanente du 
travail. Une nouvelle institution du droit des gens 

Hauser (E.). Propos d’un igsorant sur |’écono- 
mie nationale 

Herriot (E. 

Pomaret (G.). 
bustibles liquides 
3° éd. 

Réle (Le) économique de |’Etat (Semaines so- 
ciales de France. Strabourg 1922, compte rendu ) 

Yovanovitch (D.). Le rendement optimum du 
travail ouvrier. Rémuneration, organisation, hygiéne 
et morale du travail.- 


Enquétes commerciales, industrielles 


Créer, 2 vol. 
La politique frangaise des com 
( Pétrole Carburant national), 


Banque 

Allize (F.). L’organisation des banques en Suisse. 
Leur activité et leur role dans les réglements interna- 
tionaux depuis 1914. 

Barazsetti (P.). Le régime des banques étran- 
géres dans les principales législations. 

Bonnet (G.). Manuel du capitaliste, ou comptes 
faits des intéréts aux taux de 30/0 a 91/20/0, pour 
toutes les sommes, de | A 366 jours, edition revue par C. 
Lejeune. 

Bureau (A.). La crise bancaire en 1921-1923 
(Banque industrielle de Chine, Banca di Sconto. 
Landmandsbank. Andresens og Bergens Kréditbank). 
Etude juridique et politique de l’intervention de |’Etat. 

Faure (G.). Simples notions sur les changes 
étrangers, nouv. éd 

Lejeune (G.). Traité des opérations de Banque, 
de Bourse et de change. 

Massebeuf (A.). Des marchés a primes dans les 
Bourses de valeurs (Paris, Londres, Berlin). 

Recueil de lois, décrets, arrétés minin- 
tériels concerant les banquiers, Sociétés, valeurs mobi- 
liéres, opérations de banque. Opérations de bourse. 
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Effets de commerce. Impots, publié par le Syndicat 
des banquiers des valeurs au comptant. 

Terrel (H.). et Lejeune (H.). Traité des opera- 
tions commerciales de banque, 4° ed. 

Cailles (M.). L’organisation du crédit au com 
merce extérieur en France et a |’étranger. 

Crises Economiques 

Lescure (J.). Des crises générales et périodiques 
de surproduction, 3° éd. 

Economie Rurale Et Politique Agraire 
Auge-Laribe. Le Pays in frangais aprés la guerre 
Hitier (H. et J.). Les problémes actuels de l’agri 

culture. 

Le Clec’h (J.) 
uel et collectif, 4 court terme et 
sociétés coopératives agricoles. 

Risler (G.). Le travailleur agricole 

Commerce 

Facy (M.). L’enseignement commercial en France 
et a l’étranger. 

Roux (L.). La marine marchande 
la construction navale et de l’armement maritime en 


Le crédit agricole mutuel, individ- 
a long terme et les 


francais 


L’avenir de 


France. 
Statistique 
Julin (E.). Précis du cours de statistique générale 
et appliquée, 5° ed 
SOCIOLOGIE 
Les systémes socialistes 
La science des moeurs 


Bourgin (H.) 

Bureau (P.). 
tion a la méthode sociologique 

Deploige (Mar § Le conflit de la morale et de 
la sociologie 

Duprat (G.). I 
gie en France 

Eltcbacher (P 
Karmin. 

Fels (de \urons-nous une Révolution? 

Gontard (J.). Paris au travail 

Habert (O.). 1. Ecole sociologique et les origines 
de la morale. 

Hubert (R.). Les sciences sociales dans |’Ency- 
clopédie. La philosophie de Vhistoire et le probléme 


des origines sociales 


[ntroduc- 


rientation a tuelle de la sociolo 


L’anarchisme, trad. par Otto 


Labriola (A Karl Marx. L’économiste, le so 
cialiste 
Louis { / | a batellerie 


Le déclin de la société bourgeoise 
La prévision en sociologie 


Louts (P ) 


Varti (VV. Garcia) 


Ralea (M Lidée de révolution dans les doc- 
trines socialistes 
Selliere (F Vers le socialisme rationnel. Ap- 


ercu d’une philosophie de l'histoire moderne 
Sorel (G.). La décomposition du marxisme 
Terrel (J.). Les semaines sociales de France 


Trisca (P.). Prolégoménes a une mécanique so 


ciale, 3 vol. Tes médicins sociologues et hommes 
d’Etat 
Coopération 
Gide Cr.) La cooper! ition, conterences his 
toriques des associations coopératives de production 


Les divers types d’associations coopératives de produc 
tion. Qu’est-ce-que le profit? L’actionnaire et le divi 
dende. L’entrepreneur et le profit 

Prévoyance Sociale 
(Dr G.).Le statut des familles nom 


du projet de loi sur les assurances 


Dequidt 
breuses. Examen 
sociales. 


Habitations 4 Bon Marché 
Loi du 5 décembre 1922. portant codification des 


lois sur les habitations a bon marché et la petite propri 
été. 
Population 
Durand (E.). Des mesures prises par le 
teur francais pour encourager la natalité 
Paupérisme 
Marx (Karl). Misére de la philosophie 
a la philosophie de la misére, de M. Proudhon, 3° ed 
Proudhon. Systéme des contradictions économi- 


Réponse 


ques ou philosophie de la misére, nouv. ed. avec intro- 
duction et notes de R. Picard, 2 vol 
Féminisme 
Abensour (L.). La femme et le féminisme avant 
la Revolution 
luclert (H). Les Femmes au gouvernail 
| 4 


Articles on Foreign Law Published in 
Recent Law Journals 


Argentina 
Legislation, 1921, Bibliography 
A. Jour. 243. 
Belgium 
Proposed legislation as to mental de 
cused of crime. Second offenders Brief editorial 
statement. 155 Law Times 302. 
Bolivia 
Legislation and bibliography 
\. Jour. 244-5 


tectives a¢ 


Brazil 
Legislation, 1922. J. W. 9 A. B. A. Jour. 245-¢ 
Chili 
Legislation, 1921, 1922. P. J. E 
Bibliography, P. J. E. 9 A. B. A. Jour, 246-7 
Some observations on South American Govern 


ments and Courts (presenting Chile as typical). Paper 
by Hon. Joseph H. Shea. Indiana State Bar Assn 
1922, p. 104. 
China 
Some account of Affairs. By W Blume. 9 
\. B. A. Jour. 266-267 
Idea of the Law in World Affairs. Hon. Paul S 


Reinsch. Wis. State B. A. 1920: 287-97 
Protection of American Citizens in China: 
Benjamin H Williams, 17 Am. Jour. In 
{89-503 


lLawlessness 
ternal Law 


Columbia 
Legislation, 1921, 1922 Executive decrees and 
departmental resolutions. Bibliography EL. 9A 
B. A. Jour. 247-51 
Costa Rica 
Kxecutive and legislative decrees A 
B. A. Jour. 251-3 
Denmark 
\ledical examination of drunken motor drivers 
Working of the new law in Denmark. 67 Solic. J. 891 


from The Lancet of September 15, 1923 
Danish Courts of Conciliation Address by 
(seorge H. Ostenfeld. 9 Am. Bar A. Jour. 747-8 
Ecuador 
Bibliography. P. J. E. 9 A. B. A. Jour. 253 
Egypt 
The Constitution of Egypt Norman Bentwicl 
6 Jour. Compar. Leg. 3d Ser. 41-49 
Notes on Egyptian Law Sir leolm MclTl 
wraith. 5 Jour. Soc. Comp. Leg. 3d. Ser. 270-273 
France 
Division of governmental powers in France and 


the i ca cna i 














Aubepin of Paris 





ca. M. Hen 


236 


55 Chic. Leg. 






Foreigner S al 


67 


ownership of real property. A 


ntion Solic. J. 218 
French Law 


ton. 5 Jour. Si 


Taxation of Betting. O. E. Bod- 
Comp. Law. 3rd Ser. 178-181. 


Death duties—French securities—An_ editorial 
rragraph 155 Law Times 115 
Historical sketches of the French Ba Archibald 
ung. 17 Ill. L. Rev. 564-6 
French Marriage Law Albert Levitt. 97 C. L. J 
8-87 


\doption lificatio1 ( D. B. 


imes, pp. 65 
Law Enforcement in 
56 657, French Law of 


France 
Breach of 


9A. B.A. Jour. 
Promise of Mar- 


ige. “Note” by E. D. Bodingtor 6 Jour. Comp. 
eg. 3d Ser. 143-144 
Germany 
Bibliography, 1922. 9 A. B 259-61 
Italy 
Legislation, 1921, 1922. J. P. B. 9 A. BLA 
ur. 261-2; and see 6J. Comp. Leg. 152-154 
Legislation, 1921. Prof. Mario Larfatti. Vol. 
g I Comp Leg. 3d Ser. Pt. 3. 183-185 
Japan 
Legislation, 1922. J. G. K. 9 A. B. A. Jour 
267-8 
Review of tw umphlets by J. E. de Becker. The 
ide of Criminal Procedure and the Japanese Jury 





iw (transl.) by M. G. ¢ 
152-154 


Japanese Juri 


6 |. Compar. Leg. 3d Ser 


Lecture by J. E. de 


j 
prudence 


«TALON 


Secker. Wash. Lt. Bar A., 1922, 145-165 
Latvia 
\ “Note” on the Constitution of Latvia. 5 Jour 
Comp. leg. N. S. 311-312 
Mexico 


Mexican Business Forms. Louis Rojas de la 
aaa .2 


rre. 72 Univ. of Pa. Law Rev., Supplement No. 1, 
5.50 
) , : : , 
Decrees and ulations, et Legislation, 1923 
3. A. Jour. Vol. 9, 253-5 
Marriage und Divorce Laws of Mexico R B 
iither. 57 Am. I 404-419 
Mexican corporation lav Lorenzo J. Roel. 9 
B. A. Jour. 19-22 
Netherlands 
, Review of Legislation, 1921. Dr. C. Torley Du- 
1 5 Jour. Comp. Lege. 3d Ser. Pt. 3, 182-3. 


The Main Point the 
les Pertaining to Minors 


ur. Soc. Comp. Leg. 3rd Set 


Dutch Criminal and Civil 
Dr. N. Van Hasselt. 


61-269 









Nicaragua 
Legislation, 1922. P. J. I ) A. B. A. Jour 
Norway 
tem in Norway H. B. Sees- 
' 5 1. Comrt ge. 3rd. Set 35.46 
2 Ottoman Empire 
The Capitulatior f the Ottoman Empire and the 
yn of t gation as it Affects the United 
Lucius | rth Thayer. 17 Am. J. Inter 
T ")7_92 
Palestine 
egislation, 1920. N. Bentwicl + J. Comp. Leg 
Ser. Pt. 3. 177-8 
evislat 1921. N. Bentwicl 5 J. Comp. Leg. 
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Panama 
Passports. Bibliography. W.S. P. 9A. B.A 
Jour. 256. 
Peru 
Legislation, 1921, 1922. P. J. E 
9 A.B. A. Jour. 256-7. 
Poland 
The Codifiscation of Polish Law: Prof. Dr 
Stanislas Golab. 6 Jour. Comp. Leg., 3d Ser. 95-109 
Portugal 
Law of May 21, 1896, Title IV, Industrial and 


2 ade Marks. 21 Patent and Trade Mark Rev. 748- 


Bibliography. 


r 
c 


Rumania 
The New Rumanian Constitution. D 
6 Jour. Comp. Leg. 3d Ser. 110-119. 
Russia 
The Civil Code of Soviet Russia. Jacob Kantoro- 
vitch. Tr. by Dr. J. A. Hourwich. 32 Yale L. J. 779- 
789. 


Mitrany 


The Administration of Justice in Soviet Russia 
Borris M. Komar. 10 Va Law Rev. 337-360. 
The New Soviet Code of Procedure. A Summary 
68 Solic. J. 400 | 
Samoa 
Western Samoa, a Lost German Colony. 
Times (London) 466-467. 
Salvador 
Pan-American postal convention; International 
Opium convention; Treaty with Honduras and Nica- 
ragua. Bibliography. W. S. P. 9 A. B. A. Jour. 
257. 


155 Law 


Santo Domingo 
Legislation, 1922. P. J. E. 9 A. B. A. Jour 
258-9 
South America 
See Chili as a type. 
Spain 
S. P. 5S. and P. J. E. 9 A. B.A. 


sibliography. 

Jour. 262-3. 
Switzerland 

The Swiss Civil Code. Ernest |] 

Jour. Comp. Leg. 3d Ser 216-26. 
Turkey 

Claims in respect of property in Turkey. 156 
Law Times (London) 466, from the Board of Trade 
Journal 


Schuster. 5 


Uruguay 

Bibliography, to-wit, Registro Nacional de Leyes 
Ano. 1921. (Montevidio, 1922.) 9 A. B. A. Jour 
259 

Miscellaneous 

General Bibliography. 9 A. B. A. Jour. 270-272 
And see 5 J. Comp. Law, 3d Ser 

Address of Maitre Henri Aubépin, before the 
Canadian Bar Association. Proceedings Can. Bar 
Ass. 1922, pp. 186-192 

Central American Conference: Conventions, Pro- 
tocols and Declarations, Feb. 7, 1923, and Rules of 
Procedure. 17 Am. J. Internat. Law, Official Docu- 
ments, 70-132. Procedure [bid. 

Barbosa, Ruy. In Memoriam. 
nat. L. 541. 

Clunet, M 
155 Law T. 194. 

Conflict of Laws. Tort at International Law. 
Jennings C. Wise. 17 Am. J. Internat. L. 245-251. 
European Literature and Legislation. Germany- 
Holland-Spain-Switzerland. 8 Am. Bar. A. Jour. 243- 
250 


17 Am. J. Inter- 


Edouard. A paragraph in tribute 


European Literature and Legislation, Roman Law 
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Germany-Italy-Spain-Switzerland. 9 A. B. A. Jour 
259-265. 

Federal Characteristics of the Swiss and Amerti- 
can Unions II Charles Borgeand Constl. Rev 
199-211 

Nationality of Married Women. G. G. Phill 
more. 5 Jour. Soc. Comp. Leg. 3rd Ser. 299-302 

Permanent Court of International Justice. Text 


of Statute, under Art. XIV Covenant of League of 
Nations. 17 Am. J. Intert. L. 67-69 

Protesting drafts in Latin America II, Soutl 
American countries [rade Information Bulletin No 
113: Div. of Commercial Law, July 1923 

Roman and Civil Law Books Classification and 
Cataloguing. Edwin M. Borchard. 17 Law Library 
Journal 26-31 
Some Books on Roman and Civil Law Whicl 
Should be in a Law Library H Peter J. Hamilte 
17 Law Library Journal 15-25 

Zeballos. Dr Estanislae *, In Memoriam 
Tour. Soc. Comp. Leg. 3rd Ser. 3. 303-304; 68 Soli 
j. 48 

Book Reviews 
Bau (Mingchien Joshua): Foreign relations of 

China, A History and Survey. Review by S. K. H 
17 Am. J. Int. L. 174-6 


Droit Comparé de | 


Bibliothéque Institut de 
2 A. oo 


Etudes et Documents. Review of vols. 
39 Law Q. Rev. 128-129 


Kosters (J.) and Bellemans (F.), Les Conven 
tions de la Haye de 1902 et 1905 sur le Droit. Inter- 
national Pricé, La Haye 1921. Review by Ernest G 
Lorenzen. 17 Am. J. Internat. L. 407-8 

Loeb (Charles Gerson); Legal Status of Ameri- 
can corporations in France. Paris 1921, pp. xxxvii, 
534. Rev. by Pierre Lepaulle. 36 Harvard L. Rev 
769-70. Rev. by V. E. F. 18 Ill. L. Rev. 129-130 

Ruege (J.) and Graham (W. B Trade Mark 
Laws of the World. New York, 1922, pp. XI, 7 
Notice by J. L. Stackpole. 36 Harv. L. Rev. 771 

Walton (Frederick Parker), The Egyptian Law 
of Obligations: A Comparative Study, with special 
reference to the French and English Law. 2nd. ed. in 
two vols. pp. xl, 400 and 631 Rev. 59 Law Jour 
(London) 43 

Ots ( José M el Derecho de Familia de Sucesion 


in Spanish America of the “Conquest.” Review by 


Wyndham A. Bewes. 6 Jour. Comp. Leg. 3d Ser. 
151-152 
Oechsli (Wilhelm) History Switzerland, New 

York 1922. Brief review from a publicist’s stand- 
point. 7 Const. Rev. 65-6 

William (Ivy): The sources of Law in Swiss 
Civil Code. New York: Oxford Univ. Press. Am 
Branch, pp. 199. Mention in 10 A. B. A. Jour. 106 

Mattern (Johannes) Bavaria and the Reich, The 
Conflict Over the Law for the Protection of the Re- 
public. Baltimore: John Hopkins, pp. 125. Mention 
in 10 A. B. A. Jour. 107 

McBain (Howard Lee) and Rogers (Lindsay): 
New Constitutions of Europe, 1922. Review by W 
FE. Singlebach. U. pa. L. Rev. 71, 423-4. Review by 
A. B. Hall, Columbia L. Rev. 23, 508. Review bv 
T. J. Michie, Jr., Va. L. Rev. 9, page 405. Review 
by J. Hart, Yale L. Jour. 32, pp. 635-6. Review by 


17 Am. T. Internat. L. 595-597. 
Répertoir Général de Législa- 
Dommages de 
rief review 
598 


Herbert F. Wright, 

Roman (Réné): 
tion et de Jurisprudence en matiére de 
Guerre. | 598. pp. 374 
by Jackson R. Ralston. 17 Am. J 


. index. B 
Internat. [LL 
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Germany—Bibliography, 1923 
Legislation 

Deutsches Reichs-Gesetzbuch ft istrie, Han- 
del und Gewerbe . . Berlin, Verlag deutsches Reichs- 
gesetzbuch ftir Industrie 1923. Nacht 92213 
953 p. 

Ebner, A.: Wegweiser durch die d e Reichs 
gesetzgebung. Leipzig, W. Moese: )2 ichtt 
2-3 (1. Apr. 1922-30 Juni 1923). 

Goldschmidt, Hans: Reichswirtschat ht. Ber- 
lin, C. Heymann, 1923. 232 p. 

Encyclopedias and General Works 

Bonner Festgabe fiir Ernst Zite 50 
jahr. Doktorjubilaum. Miincher uncl & 
Humblot, 1923. 473 p. 

Enzyklopadie der Rechts—und Staat nschaft 
Hrsg. von E Psy og W. Kaske Abt 
Rechts ‘wee ft. Berlin, J. Springs 2 6, 
7, 8, 10, 11, 13 4, 15, 21, 27 

Fehr, Han Das Recht im enbach 
Zurich, Rentsch, 1923. 194, 128 p 

Festgabe der Berliner Jurist i t fur 
Wilhelm Kahl zum Doktor-jubilaun 19. April 
1923. Ttibingen, J. C. B. Mohr, 192 5 8, 25 
30 p 

Festschrift fir Eduard Rosent!l gsten 
Geburtstag. Hrsg. v. d. Jurist. Fakultat nivers 
itat Jena. Jena, G. Fischer, 1923. 217 | 

Festschrift fiir Otto Lenel zur ojahrigen 
Doctorjubilaum Leipzig, Bernl nitz, 1923 
287 p. 

Weiss. Egon:  Griechische echt aut 
rechtsvergleichender Grundlage I Lehren 
Leipzig, Meiner, 1923. 556 p 

Jurisprudence 

Schmidt, Richard: Einftihrung i chts 
wissenschaft, 2. Aufl. Leipzig, F. Meiner, 1923. 584] 

Stammler, Rudolf: Theorie der Rechts sen- 
schaft. 2. Aufl. Halle, Buchh. d. Weisenhauses, 1923 
516 p 

Philosophy of Law 

Jhering, Rudolph von: Der Zweck im Recht 
6-8. Aufl. Leipzig, Breitkopf & Hartel, 192 145 
508 p. 

Kohler, Josef: Lehrbuch der Recht sophie 

Aufl. neu bearb. u. hrsg. von Arthur Kol Ber 
n, W. Rothschild, 1923. 300 p 

Stammler, Rudolf: Lehrbu Recl lilo 
sophie. 2. Aufl. Berlin, W. de Gru & 1923 
396 p. 

Wolff, Karl: Verbotenes Verhalt ¢ G 
Freytag, 1923. 358 p 

Civil Law 

Busck, Schaffeld, Ebbecke i ger 
liche Gesetzbuch Aufl. Berli V. de ( yte 
& Co., 1923. 3 vol. 

Enneccerus, Ludwig, T. Kipy I. Wolff: Lehr 
buch des burgerlichen Rechts. M o N. G. EI- 
wert’sche Verhl., 1923. Bd. 1, Abt. 1, 2, Bd. 2, Abt 
1-3. (various editions). 

Fischer, Otto & Henle. Wilhel: erliche 
Gesetzbuch. 12. Aufl. Miinchen, Bs 1923. 1728 1 

Fiilster, Hans: Grundriss Burgerliche 
Rechts. Giessen, E. Roth, 1923. v. 4-5 (Schluss 

Githe. Georg: Grundbuchordnung da 
Deutsche Reich 4. Aufl serlin \ ler 1923 
¥.. 2. 

Jaeger, Ernst:  Reichszivilgesetze t+ Auf 
Miinchen, J. Schweitzer Verl., 1923. 1289 
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ndemann, Otto & Soergel, H. T.: Birgerliches 


rbuch. 2.Aufil. Berlin, W. Kohlhammer, 1923. 
Marcus, Josef Das deutsche Testament insbe- 
lere das Privat-und Nottestament Berlin, 
eth & Linde, 1923. 4. Aufl. Erg. H. (75 p.) 
Planck’s Kommentar zum Biirgerlichen Gesetz- 

$4. Aufl rlin, W. de Gruyter & Co., 1923 
2, Halfte 2 (p. 641-1008). 

Warneyer, Ott Kommentar zum Buirgerlichen 

etzbuch ul en, J. C. B. Mohr, 1923. Lfg 


993-1376 


Civil Procedure 


Crome, (¢ echtspraktikur 2. Aufl. Ber- 
Diimmler 1923. 1444 
Friedlaender, Adolf u. Max Kommentar zum 
hsgesetz tibet Gebiihren der Rechtsanwalte 
die Gerichts} m 18 August 1923... 
chen, H \ er, 1923 l ( Walter- 
him-Friedlaendet Kommentar ‘ur Gebthren- 
ing fir rechtsanwalte 6. Aufl Jachtragsbd. ) 
Commercial Law 
Baum, Geors | Geset Loe bung iber Ein- u 
fuhr ? Aufl Stuttgart He S. 1923 Heft ] (78 
Cosack, Ko Lehrbuch des Handelsrechts 
1. Aufl. Stutt ke, 1923. 59] 
renberg, Vict Handbuch des gesamten Han 
echt Leit O. R. Reisland, 1923. Bd. 7, 
> 7A 
we A tsches Kartellrecht Mann 
m he erl., 1923. Bd. 1 (344 p.) 
Kisch, Wilhe Handbuch des deutschen Pa- 
hts Mannl Bensheimer Verl 1923 
D 
Ritte eC ( Seeversicherung 
burg, | I richsen & Co., 1922-1924. Lfg 
Schluss ' 197.1494 ) 
Staub lert nt mmental! Wechselord- 
g 10 Aufl eT Vereinigung vissenschaftl 
rer 7 73 118 
Warnever ne, | Das Handelsge- 
Berlit 1 h & Linde, 1923. 425 p 
Industrial Laws 
ide Das gvesamte A rbeitsrecht 
hland er Industrieverlag Spaeth & 
1972 4 
Stier-Somlo. Frit ommentar zur Gewerbeord- 


2. Aufl. Mannheim, J. Bensheimer, 1923. 


Criminal Law 


A\schaffenbur Das Verbrechen und seine 
npfung 5 A leidelberg, Carl Winter, 1923 
Dalcke, A Strafrecht u. Strafprozess. Berlin, 
V. Muller 2 741 
Frank, Reinhat Das Strafgesetzbuch fiir das 
C ‘he Re iol | A.A Titibingen T : RB 
' 1923 T ¢ 1 RA + 
Maver, May t Det Ilgemeine Teil des 
hen Str itreé t > Anfl Heidelberg Car] 
er. 1923. 552 
Public Law 

indworterbu Staatswissenschaften. Hrsg 
Elster, Tena, Fischer, 1923. Leifer- 
16 34 


Sammlung in der Praxis oft 
indter Verfassungs d Verwaltungsgesetze. 


Stier-Soml 


3. Aufl. Miinchen, J. Schweitzer Verl., 1923. 
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Administrative Law 


Dieckmann, Carl: Verwaltungsrecht. 2. u. 3. 


Aufl. Berlin, F. Vahlen, 1923. 867 p. 


Mayer, Otto: Deutsches Verwaltungsrecht. 3. 
\ufl. Miinchen, Duncker & Humblot, 1924. Bd. 1. 
Wohlers, Wilh. u. Krech, J.: Das Reichsgesetz 
uber den Untersttitzungswohnsitz. 15, Aufl. Ber- 
lin, Vahlen, 1924. 325 p. 
Constitutional Law 

Finger, August: Das Staatsrecht des Deutschen 
Reichs. Stuttgart, F. Enke, 1923. 584 p. 

Hatschek, Julius: Deutsches und preussisches 
Staatsrecht. Berlin, G. Stilke, 1923. Bd. 2. 

Hatschek, Julius: Das Reichsstaatsrecht. Ber- 
lin, Stilkke, 1924. 499 p. 

Kelsen, Hans: Hauptprobleme der Staatsrechts- 
lehre 2. Aufl. Tibingen, Mohr, 1923. 709 p. 

Markull, Wilhelm: Kommentar zum Gesetz tiber 
den Finanzaugleich zwischen Reich, Landern und 
Gemeinden. Berlin, Liebmann, 1923. 616 p. 

Meissner, Otto: Das Staatsrecht des Reichs und 
seiner Lander. 2. Aufl Berlin, Reimar Hobbing, 
1923. 416 p. 

Schack, Friedrich: Das deutsche Kolonialrecht 
in seiner Entwicklung bis zum Weltkriege. Hamburg, 
L.. Friederichsen & Co., 1923. 434 p. 

Taxation 

Ball, Kurt: Einfiihrung in das Steuerrecht. 2 
Aufl. Mannheim, Bensheimer Verl., 1923. Nachtr. 
(41 p.) 

Evers, Robert: Kommentar zum KOrperschafts- 
steuergesetz. Berlin, Liebmann, 1923. 822, 11 p 

Kommentar zur Reichsabgabenordnung. . . v. A. 
Mrozek, W. Boethke, H. Arlt. 2. Aufl. K6ln, Otto 
Schmidt, 1922, 2 vol 

Roman Law 

Codex Theodosianus. Recogn. P. Krueger. Ber- 
lin, Weidmannsche Buchh., 1923. Fasc. 1 (235 p.) 

Corpus juris civilis. I. Institutiones, Recogn 
Paulus Krueger. Digesta. Recogn. Theodorus 
Mommsen. Retractavit. Paulus Krueger. Berlin, 
Weidmann, 1922. vol. 1 (994 p.) 

Gai Institutiones ad codicis Veronensis aprograph- 
um Studemundianum novis curis auctum in usum 
scholarum. ed. Paulus Krueger et Gulielmus Stude- 
mund. Ed 7. Berlin, Weidmannsche Buchh., 1923. 214 
p. (Collectio librorum juris anteiustiniani. Tom. 1). 

Jhering, Rudolph: Geist des romischen Rechts. 6u. 
7. Aufl. Leipzig, Breitkopf & Hartel, 1923. Thi. 2, 
chen, Duncker & Humblot, 1923. 756 p 

Sohm. Rudolph: Institutionen, Geschichte u. 
System dés rémischen Privatrechts. 17. Aufl, bearb. 
v. Ludwig Mitteis. Hrsg. v. Leopold Wenger. 
Miinchen, Dunker & Humblot, 1923. 756 p. 

Canon Law 

Solum, Rudolph: Kirchenrecht. Miinchen, Dun- 

cker & Humblot, 1923. 2 vol. 
International Law 

Hatschek, J.: Volkerrecht. Leipzig, A. Deichert, 
1923. 429 p 

Isay, Hermann: Die privaten Rechte und Inter- 
essen im Friedensvertrag. 3. Aufl. Berlin, F. Vahlen, 
1923. 488 p 

Loewenfeld, W., J. Magnus, E. Wolff: Ent- 
scheidungen der gemischten Schiedsgerichte. Berlin, 
Carl Heymann, 1923. TI. 1 (259 p.) 

Niemeyer, Theodor: V6lkerrecht. Berlin, Ve- 
reinigung wissenschaftl. Verleger, 1923. 168 p. 
Strupp, Karl: Documents pour servir 4 I’histoire 
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éd. . . des “Urkunden zur Ge- 


du droit des gens. 
Berlin, H. Sack, 1923. 


schichte des VOlkerrechts.” 
vol. 1-4. 

Strupp, Karl: Die Zustandigkeit der gemischten 
Schiedsgerichte des  Versailler Friedensvertrages. 
Mannheim, C. Bensheimer Verl., 1923. 65 p. 

Worterbuch des Volkerrechts und der Diplomatie. 
Berlin, Vereinigung wissenschaftl. Verleger, 1922-3. 
Lfg. 2-4. 

NotTz 


Membership in the American Bar 
Association 
Qualifications 
The constitution declares membership in good 
standing at the bar of any state during the last 
three years (part of which may have been spent 
in one state and part in another) a prerequisite to 
election. 


Dues 
The dues are $6.00 per year. There is no 
initiation fee. Members receive, as perquisites of 


membership, the monthly “American Bar Associa- 
tion Journal” and the printed annual reports of 
the proceedings of the Association, constituting 
a valuable year book of the profession in this 
country, in which their names are listed as mem- 
bers, both in the alphabetical list and in the list 
of members arranged by cities and towns in states. 
Life Membership 
Annual dues, at the option of any member, 
may be commuted by the payment of $200.00 at 
one time; and thereafter no further dues shall be 
payable by any such member. 
Application Blanks 
Blank applications for membership in the 
American Bar Association may be obtained by ap- 
plying to any of the following 
State Directors of the Membership Committee 


Alabama .Henry Upson Sims, 1010-14 First Nat. Bk 
Bdg., Birmingham 

Alaska .-Herbert L. Faulkner, Juneau 

Arizona .Frank E. Curley, Tucson 

Arkansas . .George B. Rose, 314 W. Markham St., Lit 


tle Rock 
.Charles S. Cushing, 
San Francisco 
Charles R. Brock, Wight Bdg., Denver 
Christopher L. Avery, Groton 
Tosiah Marvel, Wilmington 


California First Nat. Bk. Bdg., 
Colorado 
Connecticut 
Delaware 


District Columbia. Levi Cooke, Union Trust Bldg., Washingtor 

Florida Louis C. Massey, Orlando 

Georgia .Francis M. Oliver, Citizens Tr. Bdg., Savan 
nah 

PND eas ducenee Walter F. Frear, Honolulu 

Idaho .Karl Paine, Boise 

Illinois . William P. MacCracken, Jr., 959 The Rook- 
ery, Chicago 

Indiana .Earl R. Conder, State Sav. & Tr. Bdg 
Indianapolis 

lowa ..... Wesley Martin. 634 Second St Webster 
City 

Kansas ..... George T. McDermott, 504 New England 
Bdg Te peka 

Kentucky .Maurice K. Gordon, Madisonville 

Louisiana Frederick Gray Hudson. Jr.. Monroe 

Maine William T. Gardiner, Gardiner 

Maryland Walter L. Clark, 1319 Fidelity Bdg., Balti 
more 

Massachusetts John I Hannigan, 206 Barristers Hall, 
Boston 

Michigan Wade Millis, 1401 Ford Bldg., Detroit 

Minnesota Chester L. Caldwell, 503 Guardian Life 


Paul 
Leftwich, Aberdeen 


Bdg., St 
Mississippi ... George J 
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Missouri ..... ... W. Scott Hancock, 1006 Boatmen’s B 
Bdg., St. Louis 

ere E. C. Day, Helena 

Nebraska .Ralph A. Van Orsdel, 1404 City Nat. Bdg 
Omaha. 


rere Frank H. Norcross, Reno 


New Hampshire. ..Theo S. Jewett, Laconia 

New Jersey.......Mark A. Sullivan, 15 Exchange Pl., Jers 
City, N 

New Mexico Frank W. Clancy, Santa Fe 

New York... .Martin Conboy, 27 Pine Street, New York 
City 

North Carolina...Silas G. Bernard, Legal Bdg., Asheville 

North Dakota....John Knauf, Jamestown 

Ohio : . Daniel W. Iddings, Dayton Sav. & Tr. ( 


Bdg., Dayton 
James R. Keaton, Terminal Bdg 
City 
Ben C. Dey, 815 Yeon Bdg., Portland 
Joseph W. Henderson, West End Tr 
Philadelphia 
Islands.George A. Malcolm, Manila 
Henry G. Molina, San Juan 


Oklahoma Oklahoma 
Oregon 

Pennsy!vania Bdg 
Philippine 
Porto Rico 


Rhode Island Thomas A. Jenckes, 916 Turks Head Bdg 
Providence 

South Carolina Henry E. Davis, Florence 

South Dakota.....Jason E. Payne, Vermilion 

Tennessee ........J. Harry Price, Empire Bdg., Knoxville 

onc on W. M. Crook, Beaumont 

aa C. A. Badger, 608 Boston Bdg., Salt Lake 
City 

Vermont George M. Hogan, St. Albans 


C. M. Chichester, The Law Bdg., Richmon 
Marion Edwards, New York Bdg., Seattle 
Harvey F. Smith, Clarksburg 
Wisconsin Arthur A. McLeod, Madison 
Wyoming ... William C, Kinkead, Cheyenne 
Applications may be obtained from the 
officers of the Association and from the office of 
the American Bar Association Journal. 


Virginia . 
Washingtcn 
West Virginia..... 


also 


Ancient Documentary Treasures in London 
In the Law Times (London) of March 29, 1924 
there is a report of the meeting of the Selden So 
ciety in which the Chairman said he hoped it might 
be possible when the Americans and Canadians 
were there in the summer to take the opportunity 
of their visit to show them some of the documents 
which were in possession of either of the Inns of 
Court or the Record Office which would interest 
them in these matters. He trusted that he might 
get the Master of the Roll to open the Museum of 
the Record Office and that a great many of the 
Americans and Canadians would be entertained as 
the guests of Lincoln’s Inn and Gray’s Inn at the 
Garden Party which they intend to give at botl 
Inns. 


Zoning Progress in the United States 

Zoning ordinances were in effect in 221 
municipalities throughout the United States o1 
January 1, 1924, according to information obtained 
by the Division of Building and Housing of the De 
partment of Commerce. During the year zoning 
ordinances were adopted by 81 municipalities wit! 
population of about 8,000,000, divided as follows 
3 having a population of less than 10,000; 27 witl 
more than 10,000 and less and 50,000; and 21 having 
a population of over 50,000 


a 
? 
an 


Government Seeks Its Level 
“The fact to be 
always return to the level at which the people 
the aggregate desire it, and that level is not accu 
rately represented by the laws on the statute 
books.”—Law Notes. 


seems that government 
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